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COUNTY OF SAN DIEGO
MEMORANDUM OF RESTRICTIVE COVENANTS
AND REGULATORY AGREEMENT


This Memorandum of Restrictive Covenants and Regulatory Agreement (“Agreement”) is dated Click or tap here to enter text. by and between the County of San Diego, a political subdivision of the State of California (“County”), and Click or tap here to enter text., (“Developer”)

a.	County owns that certain real property identified as Assessor Parcel Numbers 545-611-36, 545-621-22, and 545-532-18 located at 3177 Ocean View Boulevard, San Diego, CA, which is more particularly described in the attached Exhibit “A” (“Premises”).  Pursuant to that certain Ground Lease Agreement dated Click or tap here to enter text. by and between County and Developer ( “Ground Lease”), Developer will own a leasehold interest in the Property for purposes of developing the Property with housing for Click or tap here to enter text., in accordance with the terms of this Agreement (“Project”).

b.	As an inducement to the County to  enter into the Ground Lease, the Developer has agreed to enter into and be regulated and restricted in accordance with this Agreement.

AGREEMENT

In consideration of the following mutual covenants and undertakings and other good and valuable consideration, the parties contract and agree as follows. 
ARTICLE 1
DEFINITIONS

The following terms shall have the respective meanings set forth below for purposes of this Agreement.  Any capitalized term used in this Agreement that is not defined in this Agreement shall have the meaning set forth in the Ground Lease. 
 
Affordability Period is the period of time during which the Developer must comply with, and the Premises must be operated in accordance with, all requirements of this Agreement, commencing on issuance of a certificate of occupancy (including a temporary certificate of occupancy) for the Project and continuing until the expiration or earlier termination of the Ground Lease, and further extended for the length of any holdover period as defined in the Ground Lease. 

Area Median Income or AMI is the Median household income for the area adjusted for household size, as published and updated annually by HUD as published annually by TCAC. In the event that such income determinations are no longer determined and published by HUD or TCAC or are not updated for a period of at least 24 months from the date of the previous publication, County shall provide Developer with other income determinations that are reasonably similar with respect to previous methods of calculations by TCAC.

Eligible Household is a household, which, at the time of the initial lease:

i. Has an adjusted income not greater than the Income Limit applicable to the unit within the Project in which such household resides (or, with respect to an applicant household, proposed to reside); and
ii. Whose lease (or, with respect to an applicant household, proposed lease) with the Developer specifies a Rent that (when increased by the amount of any applicable Utility Allowance) does not exceed the Rent; and
iii. With respect to an applicant household, is acceptable to the Developer in accordance with the Developer’s resident selection criteria.

    
HUD is the United Stated Department of Housing and Urban Development.

Income Household means a household meeting the specific income limit at the time of initial occupancy of a Restricted Unit.

Income Limit is the maximum amount of income a household can earn to qualify for Restricted Units as described pursuant to Section 3.1 upon initial occupancy of a given Restricted Unit.

Regulatory Agreement or Agreement means this Regulatory Agreement and Memorandum of Restrictive Covenants, as it may be amended from time to time. 

Rent is the total of monthly payments by the Tenant of a Restricted Unit for all the following: 

i. Use and occupancy of Restricted Unit and land and all facilities associated with the Restricted Unit, including but not limited to parking, bicycle storage, storage lockers, and use of all common areas;
ii. Any separately charged fees or service charges assessed by the Developer which are required of all tenants of Units in the project, except security deposits;
iii. If the Tenant pays utilities directly, Rent shall include a Utility Allowance; and 
iv. Any other interest, taxes, fees or charges for use of the land or associated facilities that are assessed by a public or private entity other than the Developer and paid by the Tenant.
Restricted Units means any unit that is subject to Rent and occupancy restrictions herein. 

Senior Resident means those authorized by California Civil Code section 51.3, as it may be amended from time to time.  If state or federal law changes or state or federal funding sources set a stricter standard, Senior Resident shall refer to senior citizens as defined  by federal and state law or required by such funder of the project, except that if such change of law applies prospectively to new residential tenancies, residents lawfully admitted to the Premises prior to the change in law are permitted.

TCAC is the California Tax Credit Allocation Committee

Tenant is a household legally occupying a Restricted Unit pursuant to a valid lease or rental agreement with Developer.

Utility Allowance is the amount designated by the San Diego Housing Commission as a reasonable allowance to cover monthly utility bills or such other utility allowance acceptable to the County, and the County will not unreasonably withhold its consent to an alternate allowance schedule if such schedule reflects reduced utility costs due to energy efficient improvements or appliances.

ARTICLE 2
TERM OF AGREEMENT

2.1 TERM OF REGULATORY AGREEMENT

The term of this Agreement shall commence on the Commencement Date of the Ground Lease or, as  and shall continue until the expiration of the Affordability Period.

ARTICLE 3
USE, OCCUPANCY AND RENT RESTRICTIONS AND COVENANTS

3.1 OCCUPANCY REQUIREMENTS

Developer, and its successors and assignees, shall utilize no less than Click or tap here to enter text. of the units located on the Premises (excluding the Click or tap here to enter text. manager’s units) solely as Restricted Units for the purpose of providing affordable housing to Eligible Households in accordance with the provisions of this Agreement. [The target population for approximately Click or tap here to enter text.% of the Restricted Units (but no less than Click or tap here to enter text.%) will be Click or tap here to enter text..] [Add language re:  # of units for any additional target populations].  Unless otherwise agreed in writing by the parties, Click or tap here to enter text. units will be reserved for occupancy by a resident manager and will not be restricted as a Restricted Unit. All Tenants of the Restricted Units shall be Eligible Households who are at or below the Income Limit.  Developer shall ensure that all Eligible Households who are selected as Tenants of Restricted Units meet the following income restrictions for the duration of the Affordability Period, unless otherwise approved by the County in writing  
a. [bookmark: _BPDCI_2]Except for the manager’s units, Developer shall ensure that all Restricted Units are occupied by Eligible Households such that the Income Limit of a Restricted Unit does not exceed the following Income Limits: Click or tap here to enter text. of the Restricted Units will be for 30% Income Households, as defined by TCAC, Click or tap here to enter text. of the Restricted Units will be available for 31% to 50% Income Households as defined by TCAC, Click or tap here to enter text. of the Restricted Units will be available to 60% Income Households, and Click or tap here to enter text. of the Restricted Units will be available to 61% to 80% Income Households as defined by TCAC. At the time of any resyndication of tax credits for the Project in connection with a proposed rehabilitation of the Project (or refinance of existing debt to fund rehabilitation), the County and Developer will meet and confer to consider changes to these Income Limits that may be necessary to ensure that the Project remains financially feasible (which shall include facilitating Developer’s ability to ensure compliance with the true debt test) taking into consideration all Project Expenses (as defined in the Ground Lease), and to accommodate additional financing to ensure reasonable repairs and upkeep of the Project (collectively, the “Resyndication Conditions”). Following such meet and confer, Developer may modify the Income Limits set forth in this Agreement to address the Resyndication Conditions, subject to the approval of the Director (as defined in the Ground Lease), with concurrence from the Director of the Housing and Community Development Services Department, which approval and concurrence shall not be unreasonably withheld or delayed.
b. At the time of initial occupancy of the Restricted Units and continuing throughout the Affordability Period, Developer shall charge only that Rent permitted hereunder or approved by TCAC for such Restricted Unit at the Income Limit specified in this Agreement (as may be modified in accordance with subsection (a) above). 

3.2 MAXIMUM OCCUPANCY

Maximum Occupancy of Restricted Units shall be according to the chart below, but shall be subject to compliance with fair housing laws in all respects: 


	
	Studio
	One Bedroom
	Two Bedroom
	Three Bedroom

	Maximum
	2
	4
	6
	8



3.3 RENT RESTRICTIONS

For all Restricted Units, Tenants shall be charged no more Rent than allowed under Section 3.1(b).

3.4 RESIDENT SELECTION AND ELIGIBILITY PROCEDURES 

Developer shall select Eligible Households in accordance with the procedure set forth in the Management Plan (defined in Section 7.1). If a local preference is required or authorized by Project financing, such local preference shall also be considered when selecting Eligible Households, except that such local preferences shall be implemented consistent with all fair housing laws and regulations.
At initial lease up and during the Affordability Period, Developer or its agents or employees shall make all efforts to ensure all Restricted Units are occupied by Eligible Households, and document the same as outlined in the Management Plan.

3.5 LEASE AND OCCUPANCY PROCEDURES

Each Eligible Household selected to occupy a Restricted Unit shall enter into a written occupancy agreement (“Tenant Lease”) with the Developer, the form of which shall have been approved by the County and which shall contain provisions required by this Agreement. The County’s right to review and approve the Tenant Lease shall be limited to confirming that the Tenant Lease is consistent with the terms and conditions of this Agreement and the Ground Lease. The Tenant Lease shall provide for, among other things, good cause eviction and appeal and grievance procedures, all of which shall be in accordance with all applicable laws and regulations. 

a. Developer shall establish reasonable rules of conduct and occupancy that shall be consistent with local, state and federal laws. The rules shall be in writing and shall be given to each Tenant. Except as required by law, any amendment shall be effective no less than 30 days after giving written notice thereof to each Tenant.

b. Tenant Leases and the landlord-tenant relationship shall be subject to all applicable local, State, and Federal laws  and the provisions of this Agreement.


3.6 TERMINATION OF TENANT LEASE

[bookmark: _BPDCI_3]Any termination of occupancy rights, and the payment of Rent and refund of any unused Rent shall be in accordance with applicable California law and the provisions of the Tenant Lease,  and any  Project funding source.
 
3.7 REPLACEMENT CHARGES

The charges to Tenants covering damages to the Project or the Premises attributable to the Tenant or his or her household shall be based on Developer’s actual expenses paid to repair such damage which costs shall be evidenced to the Tenant at the time such charges are made.

ARTICLE 4
OPERATION OF PROJECT

4.1 RESIDENTIAL USE
[bookmark: _Toc10722262]The Restricted Units shall be used only for residential purposes consistent with this Agreement and the Lease, and the Restricted Units shall be operated and maintained as  rental residences for the Affordability Period. No part of the Restricted Units shall be operated as transient housing in which the term of occupancy is less than thirty (30) days, nor shall the Developer convert or apply to convert the Project to residential condominium or cooperative ownership or to a community apartment project or sell residential condominium or cooperative conversion rights in the Project or the rights to convert the Project to residential condominium or cooperative ownership or as a community apartment project. Nothing herein will prevent the Developer from subdividing the Premises as required to effectuate the bifurcated ownership of the improvements for purposes of tax credit financing as authorized in the DDA and Ground Lease.  


4.2 RELIGIOUS AND SECULAR ACTIVITIES

a. On the Premises or the Project, Developer, its agents, and employees may not engage in inherently religious activities, such as worship, religious instruction, or proselytization, as part of the funding or services funded herein, nor may Developer use these funds for the acquisition, construction, or rehabilitation of such structures to the extent that these structures are used for inherently religious activities.
b. The Project will be used exclusively by Developer for secular purposes and will be available to all persons regardless of religious affiliation. There will be no religious or membership criteria for Tenants of the Project.

4.3 DEVELOPER RESPONSIBILITIES

Developer shall provide administrative, fiscal, and management services, employ staff (or retain a management company) and purchase, rent, and use supplies and materials as needed to operate, maintain, and protect the Project in accordance with this Agreement.

ARTICLE 5
COMPLIANCE WITH THE LAW

5.1 COMPLIANCE WITH LAWS AND REGULATIONS 

Developer agrees that at all times its acts regarding the Project shall be in conformity with all applicable local, state, and federal laws and regulations.

5.2. DEVELOPER’S PERMITS AND LICENSE

Developer shall obtain and maintain, at no cost to the County, all approvals, permissions, permits, licenses, and other forms of documentation applicable to the Project required in order to comply with all applicable laws. The County reserves the right to reasonably request and review all such applications, permits, and licenses.

5.3 BOARD OF SUPERVISOR POLICIES   

Developer represents that it is familiar, and shall use its best efforts to comply, with all applicable County Board of Supervisors Policies, including but not limited to B-53, B-67, C-17, and C-25 to the extent applicable to the Project.

5.4 DEBARMENT AND SUSPENSION   

The Developer’s general contractor for the initial construction of the Project and its property management company shall not be debarred, suspended, proposed for debarment, declared ineligible or voluntarily excluded from covered transactions by any county, state, or Federal Department or agency and Developer hereby certifies to the best of its knowledge with respect to each: 

5.4.1 that it has not within a 3-year period preceding this Agreement been convicted of or had a civil judgment rendered against them for the commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State, or local) transaction; violation of Federal or State anti-trust statutes or  commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen Premises;

5.4.2 that it is not presently indicted or otherwise criminally or civilly charged by a government entity (Federal, State, or local) with commission of any of the offenses enumerated in the paragraph above; and 

5.4.3 that it has not within a 3-year period preceding this Agreement had one or more public transaction (Federal, State, or local) terminated for cause or default.

5.5 DISPLAY OF FRAUD HOTLINE POSTER(S) 

As a material term and condition of this Agreement, Developer shall: 

5.5.1 Prominently display in the Project public office area, if any, County of San Diego Office of Ethics and Compliance Ethics Hotline posters;

5.5.2 As of the date of execution of this Agreement, posters may be downloaded from the County Office of Ethics and Compliance at: oec_poster_2019 (sandiegocounty.gov);

5.5.3 Additionally, if Developer maintains a company website as a method of providing information to employees, Developer shall display an electronic version of the poster(s) at the website; and

5.5.4 If Developer has implemented a business ethics and conduct awareness program, including a reporting mechanism, Developer need not display the County poster.

ARTICLE 6
OPERATING BUDGET AND RESERVES

6.1 FISCAL YEAR

The fiscal year for the Project shall be the same as the calendar year and commences on January 1 of each year after the issuance of a certificate of occupancy (including a temporary certificate of occupancy) and conclude on December 31 of each year.  

6.2 REQUIRED RESERVES

[bookmark: _BPDCI_6][bookmark: _BPDCI_8]Developer will maintain reserves as required by TCAC and the Project’s tax credit investor and lenders. 
6.3 FEES

Commencing on date of initial occupancy of any Restricted Unit and subsequently on the anniversary date of such initial occupancy each year, Developer shall pay to the County the compliance monitoring costs associated with this agreement (“Annual Monitoring Cost”). County will provide an invoice to the Developer for the Annual Monitoring Costs. Developer shall follow instructions on the annual invoice to provide payment to the County.  The Annual Monitoring Cost during the Affordability Period shall be $4,000 with a 1% escalation each year. Fees may be amended from time to time by the County to correspond with the Consumer Price Index. The Annual Monitoring Cost will be part of the Base Rent to be paid by Developer under the Ground Lease, meaning that the County shall deduct the Annual Monitoring Cost from the Base Rent.
				
6.5 NO COUNTY FINANCIAL ASSISTANCE

Except as may be subsequently documented and agreed upon by Developer and the County, Developer acknowledges that the County will not provide financial assistance to Developer in the form of operational or capital subsidies for the Project.  If Project Income, including those rents charged pursuant to this Agreement and the Ground Lease, are insufficient to cover operating, maintenance, and capital costs, Developer agrees to assume full financial responsibility for the operating and maintenance of the Project throughout the term of this Agreement.


ARTICLE 7
MANAGEMENT AND MAINTENANCE

7.1 MANAGEMENT PLAN

Developer is responsible for operating the Project in accordance with the Management Plan submitted by the Developer (the “Management Plan”) and approved by County, which approval shall not be unreasonably withheld, conditioned, or delayed.  All amendments to the Management Plan require prior written approval of the County.  The Management Plan shall include at least the following:

i. Detailed actions to be taken by Developer to affirmatively market and rent all Restricted Units in a manner which ensures equal access to all persons in any category protected by federal, state, or local laws governing discrimination, and without regard to any arbitrary factor;

ii. Specify reasonable criteria for determination of resident eligibility consistent with this Agreement;

iii. Require that Eligible Households be selected based on the order of application, special preferences, lottery, or other reasonable method approved by County, which approval shall not be unreasaonbly withheld or delayed and outlined in this Agreement;

iv. Require eligible applicants to be notified of eligibility and, based on turnover history, be notified of when a Restricted Unit may be available;

v. Require ineligible applicants to be notified in writing of the reason for their ineligibility;

vi. Specify procedures through which applicants deemed to be ineligible may appeal this determination;

vii. Prohibit discrimination against any prospective resident in violation of any state, federal, or local law governing discrimination in rental housing; and

viii. Address other selection issues provided for in the requirements of funding sources, the Ground Lease, and this Agreement.

7.2. MAINTENANCE OF PROJECT

Developer is specifically responsible for all maintenance, repair, and management functions including, without limitation, the following: selection of residents, occupancy standards, complaint and grievance proceedings, if any, evictions, if any, collection of rents and security deposits, routine and extraordinary repairs, and replacement of capital items.

Developer shall maintain units and common areas in a safe and sanitary manner in accordance with local health, building, and housing codes and the Management Plan.

a. [bookmark: _BPDCI_12]Developer shall contract with a management agent approved by the County for the performance of the services or duties outlined in this Agreement. However, such an arrangement does not relieve Developer of responsibility for proper performance of these duties. County agrees that Developer may contract with CICM Management, Inc. and/or ConAm Management Corporation. Such a contract shall be subject to prior written approval by the County, which approval shall not be unreasonably withheld, conditioned or delayed, and shall contain a provision allowing Developer to terminate the contract without penalty upon 30 days’ written notice. Upon a determination by the County and written notice to Developer that the management agent performing the functions required in this Agreement has failed to operate the Project in accordance with this Agreement and the approved Management Plan, Developer shall if required by the County in writing and after meeting and conferring with the County about possible alternate and appropriate strategies for Project compliance, exercise such right to termination forthwith and shall make immediate arrangements, which shall be subject to County approval, for continuing performance of the functions required by this Agreement and the Management Plan.  

b. Failure of Developer or its management agent to operate the Project in accordance with this Agreement shall be a violation subject to the provisions of Article 11.

c. Developer agrees to assume full financial and management responsibility for all operating and maintenance costs, including all repairs, corrections and replacements necessary to maintain and preserve the Project in a safe and sanitary condition in accordance with standards prescribed by the County, all obligations of this Agreement, and all applicable local, state and federal laws and regulations.

ARTICLE 8
USE OF DOCUMENTS AND REPORTS

8.1 CONFIDENTIALITY

Developer agrees to maintain the confidentiality of and take industry appropriate and legally required measures to prevent the unlawful disclosure of any information that is legally required to be kept confidential. Except as otherwise allowed by local, State or federal law or regulations and pursuant to this Agreement. Developer agrees to only disclose confidential records where the holder of the privilege, whether the County or a third party, provides written permission authorizing the disclosure. Developer understands that County must disclose certain records pursuant to the California Public Records Act (“the Act”). 

8.2 PUBLICATION, REPRODUCTION OR USE OF MATERIALS  

[bookmark: _BPDCI_13]County may publish, disclose, distribute and otherwise use, in whole or in part, any reports, data or other materials prepared by Developer under this Agreement, provided that the County will not disclose any of information that is not required, in County’s reasonable judgment, to be disclosed under the Public Records Act or court order. 

8.3  INFORMATION.   

Developer shall promptly provide the County with a copy of any final annual audit of the Project which is not more than five (5) years old, when and as required by the Ground Lease.
As reiterated in Section 9.2, Developer will also promptly provide County with such information as may be reasonably requested by County to determine compliance with this Agreement. 

ARTICLE 9
AUDIT AND INSPECTION OF PROJECT RECORDS

9.1 PROJECT RECORDS

Developer shall maintain the following records for at least five years after creation or for a longer period when required by law. 

a. Records that demonstrate that the Project meets the Premises standards set forth herein;
b. Records that demonstrate that the Project meets the requirements of this Agreement for the required Affordability Period for each Tenant assisted; and
c. Records that demonstrate compliance with the requirements of this Agreement for Tenant and participant protections.

9.2 AUDITS AND INSPECTIONS  
	
[bookmark: _BPDCD_14][bookmark: _BPDCD_17]At any time during the term of this Agreement, and following 48 hours prior written notice to Developer, the County or its designee may enter and inspect the physical premises and inspect all accounting and resident records pertaining to the Developer’s compliance with this Agreement. Upon a minimum 48-hour request by the County, Developer shall notify residents of upcoming inspections of their units or records in accordance with California State law. The County may perform or cause to be performed audits of any and all phases of the Developer’s activities related to the Project. If Developer has not otherwise prepared an audit in any given year, the County may request that Developer prepare an audit. Provided that such audit is reasonably required for the County to verify Developer’s compliance with this Agreement, Developer will prepare such audit at its own expense and provide a copy of the audit to the County. The County may request any other information that it deems necessary to monitor compliance with requirements set forth in this Agreement.  Developer shall promptly provide such information. Upon request of the County, Developer will submit to the County certified copies of conflict of interest statements. 
[bookmark: _BPDC_LN_INS_1020][bookmark: _BPDC_PR_INS_1021]
ARTICLE 10
INDEMNITY

	The indemnification, defense, and hold harmless provisions of the Ground Lease shall apply with equal force to the provisions of and activities of Developer Parties and County Parties under this Agreement. 

ARTICLE 11
ENFORCEMENT

11.1	ENFORCEMENT OF REGULATORY AGREEMENT

Developer shall carry out all of the provisions of this Agreement and all of the covenants in the Agreement shall run with the Premises.  Any subsequent owner(s) shall assume all rights and responsibilities under this Agreement and be bound by the same.  The covenants set forth in this Agreement shall apply without regard to the term of any loan or mortgage or the transfer of ownership.

11.2 VIOLATION OF REGULATORY AGREEMENT BY DEVELOPER    

In the event of the material violation of any of the provisions of this Regulatory Agreement by the Developer, the County shall give written notice thereof to the Developer and Developer’s Investor Limited Partner of violation by specifying (a) the nature of the event or deficiency giving rise to the violation and (b) a date, which shall not be less than thirty (30) days from the mailing of the notice by which such action to cure must be accomplished or if such breach is not reasonably susceptible of cure within such (30) day period, then within such additional time as is reasonably necessary to cure such failure, provided Developer has commenced cure within the initial thirty (30) day period and diligently pursues such cure to completion.  A copy of any notice of breach or default under this Regulatory Agreement shall be delivered to the Developer as described in the “Notices” section of this Regulatory Agreement, as it may be amended from time to time or in any subordination agreement entered into by the County recorded on the Property’s chain of title in the Office of the County Assessor-Recorder,
 
1.	Default Under this Regulatory Agreement. After a default is declared the County shall have the right and be entitled to exercise rights or remedies under this Regulatory Agreement and Ground Lease.
 
2.	The County agrees that the Developer shall not be considered in default or breach until the expiration of the notice and cure periods provided to the Developer. Developer agrees that the statute of limitations for filing suit or seeking any relief through courts or administrative processes is tolled during any notice and cure period or extension thereof provided by County in writing pursuant to this Regulatory Agreement. The County agrees to accept a cure tendered by the Investor Limited Partner of the Developer on the same terms as if such cure had been tendered by the Developer. After the expiration of all applicable notice and cure periods as specified here, the County may, without further notice, declare in writing a default under this Regulatory Agreement effective on the date of such declaration of default and, upon any such declaration of default, the County may apply to any court, state or federal, for specific performance of this Regulatory Agreement; for the appointment of a receiver to take over and operate the Project or Property in accordance with the terms of this Regulatory Agreement, or for such other relief as may be appropriate, it being agreed by the Developer that the injury to the County arising from a default under any of the terms of this Regulatory Agreement would be irreparable and that it would be extremely difficult to ascertain the amount of compensation to the County which afford adequate relief in light of the purposes and policies of this Regulatory Agreement.
 
Nothing in this Article shall limit the County’s ability to seek any other remedies authorized by law or equity. 

11.3	COVENANTS RUN WITH THE LAND  

In accordance with California Civil Code Section 1461 et seq., all conditions, covenants and restrictions contained in this Regulatory Agreement are covenants running with the land. Developer and County acknowledge and agree that the covenants and restrictions in this Agreement directly benefit the Premises and benefits property that County owns or will own (including, without limitation, underlying interests in streets) and shall, in any event, and without regard to technical classification or designation, legal or otherwise, be, to the fullest extent permitted by law and equity, binding for the benefit and in favor of, and enforceable by County and its successors and assigns, against Developer, its successors and assigns, to or of the Premises, or any portion of it or any interest in it, and any party in possession or occupancy of the Premises or any portion of it. In addition, County shall be deemed the beneficiary of this restriction both for and in its own right and for the purposes of protecting the interests of the citizens of the County of San Diego, and the covenants, conditions, and restrictions shall run in favor of County without regard to whether County remains the owner of any real property near the Premises.

11.4	BREACH OF GROUND LEASE

In addition to any other enforcement provisions herein, a breach by Developer  under this Agreement after the passage of applicable notice and cure periods shall be considered a breach of the Ground Lease.

ARTICLE 12
GENERAL PROVISIONS

12.1 PARTIAL INVALIDITY  

If any provision of this Agreement shall be invalid, illegal or unenforceable, the validity, legality, and enforceability of the remaining provisions hereof shall not in any way be affected or impaired thereby.

12.2 BINDING ON SUCCESSORS  

This Agreement shall bind, and the benefits thereof shall inure to, the respective parties hereto, their legal representatives, executors, administrators, successors in the office or interest, and assigns. 
12.3 RECORDING AGREEMENT  

This Agreement and any amendments thereof, shall, at the expense of Developer, be acknowledged by each of the parties and promptly recorded or referenced by Developer or its successor in the official records of the county in which the Project is situated.

12.4 ELECTION OF REMEDIES  

The remedies of the County hereunder or under any other instrument providing for or evidencing the financial assistance provided herein are cumulative, and the exercise of one or more of such remedies shall not be deemed an election of remedies and shall not preclude the exercise by the County of any one or more of its other remedies.

12.5 WAIVER	

No waiver by the County of any breach of or default under this Agreement shall be deemed to be a waiver of any other or subsequent breach or default hereunder.

12.6 CAPTIONS   
    
The captions used in this Agreement are inserted only as a matter of convenience and for reference and in no way define, limit or describe the scope of the intent of this Regulatory Agreement.

12.7 GOVERNING LAW AND VENUE

This Agreement shall be construed in accordance with and governed by the laws of the State of California.  Venue shall only be proper in the state or federal court in which the Premises are located, to wit, San Diego County Superior Court or the United States District Court for the Southern District of California.


12.8 AMENDMENTS TO LAWS AND REGULATIONS
	
If the Federal, State, County, or other governments with jurisdiction over the area where the Premises is located approve laws or regulations with more stringent requirements than are described in this Agreement, Developer shall comply with the more stringent requirements.

12.9 FORECLOSURE 
Notwithstanding any other covenant of this Agreement to the contrary, upon the acquisition by any holder of a mortgage or deed of trust encumbering the Premises or any designee thereof as permitted under the Ground Lease (“Permitted Mortgagee”) by a foreclosure, deed in lieu of foreclosure, or, the acceptance of a new direct ground lease that is a direct result of a remedy taken by a Permitted Mortgagee as authorized under the Ground Lease, the Income Limit of Eligible Households (1) in units reserved for 30% Income Households or 50% Income Households as defined by TCAC, may be increased to 60% Income Households as defined by TCAC and (2) in all other units, may be increased to 80% Income Households as defined by TCAC. The maximum annual rent for such Units will be increased to the amount that would be allowed by TCAC for such households at the adjusted Income Limits.
[bookmark: _BPDC_LN_INS_1001][bookmark: _BPDC_PR_INS_1002][bookmark: _BPDC_PR_INS_1003][bookmark: _BPDC_PR_INS_1004][bookmark: _BPDC_PR_INS_1005][bookmark: _BPDC_PR_INS_1006][bookmark: _BPDC_PR_INS_1007][bookmark: _BPDC_PR_INS_1008][bookmark: _BPDC_PR_INS_1009][bookmark: _BPDC_PR_INS_1010][bookmark: _BPDC_PR_INS_1011][bookmark: _BPDC_PR_INS_1012][bookmark: _BPDC_PR_INS_1013][bookmark: _BPDC_PR_INS_1014][bookmark: _BPDCI_32]
[bookmark: _BPDCI_39]The affordability restrictions shall be revived according to the original terms if, during the original Affordability Period, the owner of record before the foreclosure, or deed in lieu of foreclosure, or any entity that includes the current or former Developer, former owner or those with whom the former owner has or had family or business ties, obtains an ownership interest in the Project or Premises (unless the construction lender and tax credit investor are related entities, in which event the forgoing shall not apply to the construction lender).

12.10 NOTICES	

Written notices and other written communications by and between the parties hereto shall be addressed as follows unless and until a party hereto has in writing, communicated a different address to the other party hereto.

12.11  SENIORITY

This Agreement shall be recoded in senior position with respect to all security interests encumbering the leasehold in connection with Project financing, and in no event shall this Agreement be subordinated to any such interest, except as may be required by law (including the published government agency policies or regulations) in connection with Project financing provided by a government agency.


	Developer:

	County:
County of San Diego
Housing and Community Development Services
3989 Ruffin Road
San Diego, CA 92123




	DEVELOPER:
___________________________________
BY

	
	
	






	COUNTY:
______________________________________
BY



APPROVED AS TO FORM AND LEGALITY



By: 					
	Raquel Young
	Senior Deputy, County Counsel
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