EXCLUSIVE NEGOTIATION AGREEMENT


	This Exclusive Negotiation Agreement ("Agreement") is entered as of Click or tap here to enter text. ("Effective Date"), by and among the County of San Diego, a political subdivision of the State of California ("County") and Click or tap here to enter text., a  Click or tap here to enter type of corporation. , "Developer").  The entities comprising County and Developer are sometimes individually referred herein to as "Party", and collectively as the "Parties."

RECITALS
A. County owns that certain real property located at 3177 Ocean View Boulevard (Assessor Parcel Numbers 545-611-36, 545-621-22 and 545-532-18 in the City of San Diego), and more specifically described in the attached Exhibit A ("Site").

B. On April 4, 2023 pursuant to Minute Order 30, the Board authorized a Request for Proposals ("RFP") for development of the Site with an affordable housing project and found the Site to be exempt surplus land under Government Code Section 54221(f)(l)(F)(i) of the Surplus Land Act because it is to be sold or leased for development of affordable housing in accordance with the requirements of Section 54221(-f)(l)(F)(i). The California Department of Housing and Community Development agreed with the County's finding of the Site as exempt surplus land by letter dated May 9, 2023.

C. On, September 6, 2024, the RFP was issued requiring 100% affordable housing and a health care facility.

D. The County's Source Selection Committee selected Developer's proposal, and County and Developer are entering to this Exclusive Negotiation Agreement for negotiation of Disposition and Development Agreement (“DDA”) for development of the Site in accordance with the terms and conditions set forth below and with Developer's proposal, which proposes Click or tap here to enter summary of development narrative.

E. The purpose of this Agreement is to establish timeframes, procedures, and standards for the negotiation by County and Developer of a DDA for development of the Site. 

AGREEMENT

In consideration of the promises and covenants set forth in this Agreement, County and Developer agree as follows:

I.	NEGOTIATIONS

[§ 101] Good Faith Negotiations

County and Developer agree to negotiate diligently, exclusively, and in good faith, for the time period set forth in Section 102 below and in accordance with the terms and conditions of this Agreement, to prepare a DDA between County and Developer providing for development and operation of the Site by Developer with an affordable housing project. The DDA will be subject to approval by the County Board of Supervisors.  Without limiting the forgoing, during the Negotiation Period, the County shall not negotiate with any entity other than the Developer regarding development of the Site. The obligation to negotiate in good faith requires the Parties to: (a) communicate with each other regarding those issues for which agreement has not been reached; (b) to follow reasonable negotiation procedures in such communications, including meetings, telephone conferences, and correspondence; and (c) not substantially deviate from the terms of Developer’s Proposal in any manner that may adversely impact the interests of County, without the consent of the County. The Parties acknowledge that final accord may not be reached. 

[§ 102] Period of Negotiations

The Parties agree to negotiate the DDA for a 180-day period (“Negotiation Period”), commencing on the Effective Date.  Developer is not entitled to any extension of the Negotiation Period, regardless of circumstances, but County’s Director the Department of General Services (“Director”) may extend the Negotiation Period in their discretion. Any such extension shall be documented in writing and signed by each Party. If the Parties have not successfully negotiated a DDA that is mutually satisfactory to Developer and County, and Developer has not signed and submitted that final mutually satisfactory DDA to County by the expiration of the Negotiation Period, then this Agreement shall automatically terminate and Developer shall have no further rights regarding the subject matter of this Agreement or the Site, and County will be free to negotiate with any other persons or entities with regard to development of the Site.

[§ 103] Non-Refundable Negotiation Payment

The County has waived its standard negotiation payment requirement.

[§ 104] Form of Negotiated Agreement

	The Parties intend to negotiate a DDA for disposition and development of the Site under this Agreement.


II.	PROPOSED DEVELOPMENT

[§ 201] Development Concept and Essential Terms and Conditions

The proposed development of the Site (the “Development”) shall be substantially consistent with Developer’s proposal submitted in response to the RFP, unless otherwise agreed to by the County. The following are some essential terms to be incorporated in the DDA:

1.	Development General Description. As more particularly set forth in the RFP, the Development will consist of Click or tap here to enter the total number of units  (Click or tap here to enter numerical value.) units, approximately Click or tap here to enter number of affordable units. (Click or tap here to enter numerical value.) affordable housing units for Click or tap here to enter target population.  and Click or tap here to enter number of manager’s units. (Click or tap here to enter numerical value.)  manager's units.

2.	Disposition and Development Material Terms. The DDA will set forth the standard conditions precedent to conveyance, under which the County will convey the Site to the Developer via the ground lease, including receipt of funding commitments and entitlements and evidence of insurance. 

3.	Disposition Material Terms. The DDA will provide for the conveyance of the Site to a Developer for nominal rent via a Ground Lease , will require Developer’s affiliate partnership (“Partnership”) to construct and operate the Development ,and will require that a regulatory agreement setting forth development obligations, use restrictions, and affordability covenants consistent with the proposed Development (“County Regulatory Agreement”) shall be recorded against the Site. 

4.	Seniority of the County Regulatory Agreement. The County Regulatory Agreement shall, at all times and under all circumstances, be prior, paramount, and senior to any other non-statutory lien, encumbrance, interest or estate (whether recorded or not) relating to all or any part of the Development or the Site, except (a) any such matter affecting the Site when the County acquired the Site, as shall be identified in the title report to be attached to the DDA, (b)  any land use approvals or (c) other documents which are required to be senior by the California Department of Housing and Community Development (collectively, “Exceptions”). County shall be under no obligation, under any circumstance or for any reason, to subordinate all or any part of the County Regulatory Agreement to any lien, encumbrance, interest, estate or other obligation of Developer relating to all or any part of the Development, except the Exceptions.

[§ 202] Developer’s Interim Obligations and Submittals

Developer will perform or submit to County the following items within the times set forth below:

1. Schedule of Performance.  Within 30 days after the Effective Date, Developer will provide to County a certified appraisal and updated Schedule of Performance for pre-development activities including: (a) the estimated dates for obtaining land use entitlements and permits; (b) estimated dates for applying for and obtaining financing commitments; and (c) estimated dates for completion of the preliminary due diligence activities described below (the “Schedule of Performance”). Developer will conduct all pre-development activities in accordance with the Schedule of Performance and additionally, may update the Schedule of Performance through the Negotiation Period and provide County with those updates. County will perform any necessary California Environmental Quality Act (CEQA) reviews and findings, and Developer is responsible for seeking and securing all permits, entitlements and financing for the Site. 

2. Due Diligence.  During the Negotiation Period, Developer will conduct investigations regarding condition of title and the physical condition of the Site.  To facilitate such activities, County intends to enter a Right of Entry Agreement with Developer in substantially the form attached to this Agreement as Exhibit C. County will complete the CEQA) documentation and provide a copy of any applicable reports, as well as a copy of the soils management plan, if any. 

3. Public Outreach. During the Negotiation Period, Developer must conduct public outreach with respect to the Development, at Developer’s sole cost and expense, in accordance with the Schedule of Performance and at locations agreed to by the parties. Developer’s public outreach obligations to be set forth in the Schedule of Performance shall be subject to County’s reasonable review and approval. Developer will provide the following County staff with prompt notice of any public meetings Developer will attend regarding the Development: 

		Angela Jackson-Llamas
		5560 Overland Avenue, Suite 410
		San Diego, CA 92123
		(858) 694-2336
`		angela.jackson-llamas@sdcounty.ca.gov

4.	Progress Reports.  From time-to-time, as requested by County, Developer will make reasonable oral and written progress reports and submit reports and analyses advising County on activities under this Agreement and matters related to the Development and negotiations under this Agreement.

5.	DDA.  If negotiations under this Agreement are successful, Developer will execute and submit to County a DDA that is mutually satisfactory to Developer and the Director for the development of the Site for consideration by the County Board of Supervisors.

 [§ 203] Developer’s Budget, Findings, Determinations, Studies, and Reports

Developer will provide County with copies of all reports, studies, analyses, and similar documents prepared or commissioned with respect to the Development promptly upon their completion (“Materials”).  The Materials do not include Developer’s construction and development cost estimates or other financial analysis (except the Budget to be attached as Exhibit D and financial proformas, all of which are Materials to be provided by Developer to County), internal communications, or legal materials (the “Proprietary Information”). 

1. Should negotiations not result in an executed DDA between County and Developer, in addition to all documents previously submitted to County by Developer under this Section 203, Developer shall submit to County copies of all information, Materials, except for the Excluded Materials. “Excluded Materials” are the architectural plans, designs and drawings, any financial proformas (excluding the Budget attached as Exhibit D), and development cost estimates. Subject to the rights of the parties preparing such Materials, County may use the Materials (excepting the Excluded Materials) provided by Developer in any way for any purpose. Materials shall include any due diligence materials prepared by or for any prospective development partner, joint venture, or management entity. The Materials shall be provided by Developer to the County without representation or warranty. 

2. Anything to the contrary in this Section 203 notwithstanding, in the event this Agreement is terminated for County default under this Agreement, (a) County shall promptly return all Materials provided by Developer under this Section 203 (including the Excluded Materials, if any) and shall not be entitled to use them, and (b) Developer shall not be obligated to provide any additional documentation pursuant Section 203(1) above.  

3. If this Agreement is terminated for any reason, the County shall promptly return the any Excluded Materials in County’s possession and shall not be entitled to use them.

4. All costs incurred by Developer in the preparation and presentation of Materials, Excluded Materials, and Proprietary Information shall be at the sole cost and expense of Developer. 


Developer acknowledges County will need sufficient, detailed information about Developer and the proposed Development (including, without limitation the organizational and financial information required under Parts IV and V) to make informed decisions about the proposed Development and the content and approval of a DDA. County will work with Developer to maintain the confidentiality of information clearly identified by Developer as proprietary or confidential, subject to the requirements of the California Public Records Act (Government Code section 7920.000et seq.). Developer acknowledges that County may share information provided by Developer of a financial or otherwise proprietary nature with third-party consultants, County staff, and County Board members as part of the negotiation and decision-making process with respect to the Development and, subject to applicable law. 

III.	COUNTY COOPERATION

	County agrees to: (a) provide all available reports, studies, and documentation pertaining to the Site in County’s possession; and (b) cooperate with Developer in Developer’s performance of its obligations under this Agreement and respond promptly to requests for coordination, consultation, and scheduling additional meetings regarding the Development. 

IV.	DEVELOPER

[§401] Representations and Warranties 

To induce County to enter into this Agreement, Developer represents and warrants the following to County as true as of the Effective Date:

1. Developer is a [corporation], duly formed, validly existing, and certified in good standing under the laws of the State of California, and has the legal power, right, and authority to enter into and perform all obligations under this Agreement.

2. The persons executing this Agreement and any related documents executed and delivered on behalf of Developer have the full right, power, and authority to do so and have been duly authorized to do so by Developer, and no other persons are required to execute this Agreement on behalf of Developer.

3. The detailed description of the development, experience of Developer and its principals, associates, employees, partners, and/or joint venturers, submitted to the County during the RFP process is comprehensive and accurate. 

4. Developer’s undertakings pursuant to this Agreement are for the purpose of negotiating diligently and in good faith to prepare a DDA to be entered into between County and Developer for construction of an affordable housing project at the Site.

These representations and warranties will survive the expiration or termination of this Agreement.
[§ 402] Developer Entity; Organizational Documents

County acknowledges that Developer intends to form the Partnership to be the party to any resulting DDA. The organizational structure of such entity and the identity and organizational structure of entities comprising such entity are subject to County’s reasonable approval. The Partnership shall be an entity authorized to conduct business in the State of California by the California Secretary of State. 

[§ 403] Offices of Developer

Notices or materials to be provided to Developer under this Agreement shall be sent to: 

	Click or tap here to enter text.
	Click or tap here to enter text.
Click or tap here to enter text.
Attn: Click or tap here to enter text.

 [§ 404] Principals and Employees of Developer

Developer’s employees or representatives who are to be directly involved in this Development and who have been designated to negotiate the DDA with County, and to engage in the activities necessary to determine the feasibility of the Development are as follows:

Click or tap here to enter text.
Click or tap here to enter text.

 [§ 405] Developer’s Consultants and Professionals

Developer is required to make full disclosure to County of the identity of its principals, officers, employees, contractors, consultants, and other associates with respect to its participation in the proposed Development and negotiations under this Agreement, along with the identity its partners, joint ventures, lenders and other financial partners participating in the financing of the Development, to the extent known or ascertainable during the Negotiation Period, and all other pertinent information concerning Developer and its associates. 

V.	BUDGET

A preliminary budget for the Development is attached as Exhibit D (“Budget”).  Developer will update the Budget prior to the end of the Negotiation Period and during the term of the DDA, as necessary and appropriate. 

VI.	INDEMNIFICATION

To the fullest extent permitted by law, County shall not be liable for, and Developer shall defend and indemnify County and its officers, agents, employees, and volunteers (collectively, “County Parties”) against any and all claims, deductibles, self-insured retentions, demands, liability ,judgments, awards, fines, mechanics’ liens or other liens, labor disputes, losses, damages, claims, charges, costs and expenses of any kind or character, including attorneys’ fees, court costs, and costs of expert witnesses (collectively, “Claims”) resulting or arising from this Agreement and arising either directly or indirectly from any act, error, omission, or negligence of Developer or its officers, employees, agents, contractors, licensees, or servants in connection with this Agreement, including, without limitation, Claims caused by the concurrent negligent act, error, or omission, whether active or passive, of County Parties. However, Developer shall have no obligation to defend or indemnify County Parties from a Claim if it is determined by a court of competent jurisdiction that the claim was caused by the gross negligence or willful misconduct of County Parties. The obligations of this paragraph shall survive the expiration or termination of this Agreement.


VII.	Confidentiality and the Public Records Act

Except as otherwise provided by law, any document or information submitted to County is a public record subject to disclosure unless a specific exemption in the  California Public Records Act (Government Code section 7920.000et seq.). applies. At Developer’s request, County will invoke applicable exemptions with respect to documents or information submitted by Developer in connection with this Agreement which are clearly marked proprietary or confidential, but only to the extent clearly permitted by law as determined by County. 


VIII.	REAL ESTATE COMMISSIONS

Neither County nor Developer have engaged a broker, agent, or finder in connection with this Agreement. Each party agrees to defend, indemnify, and hold the other harmless from any and all claims, including all defense costs and attorney’s fees, by any broker, agent, or finder retained such party.


IX.	LIMITED NATURE OF AGREEMENT 

	[§ 901] Limited Effect of Agreement

This Agreement does not obligate either County or Developer to enter a DDA or other agreement for development of the Site. By executing this Agreement, County is not committing itself to or agreeing to convey any interest in the Site or grant any right to develop all or any part of the Site. Execution of this Agreement by County is merely an agreement to conduct a period of negotiations in accordance with the terms of this Agreement, preserving all discretion for any future approvals of a DDA and the proposed Development. The Parties have not reached agreement on the matters to be negotiated under this Agreement, and do not intend to be bound unless and until a final DDA is executed by both Parties following approval by the County Board, in its sole and absolute discretion. Unless and until a DDA is signed by Developer, approved by the County Board, and executed by County, no agreement drafts, actions, deliverables, or communications arising from County’s performance of this Agreement or related activities shall create any right of Developer with respect to the Site, impose any obligation on County to enter a DDA or other agreement for development of or conveyance of an interest in the Site, or be used as evidence of any oral or implied agreement by County to enter into any other agreement, continue negotiations with Developer beyond the Negotiation Period, grant any right to developer all or any part of the Site, or convey any interest in the Site.

[§ 902] No Further Rights or Obligations

The Parties acknowledge that selection of Developer’s Proposal through the RFP process provides Developer only with an opportunity to negotiate under this Agreement and creates no rights of Developer with respect to the Site or its proposed Development. County and Developer agree that neither County nor Developer shall be under any further obligation to each other regarding the Site or the proposed Development if this Agreement expires or is terminated for any reason, except as explicitly stated in this Agreement.

[§ 903] Responsibility for Costs; Developer Assumption of Risk

Each Party is responsible for its costs incurred in connection with this Agreement. County will not be responsible for any costs incurred by Developer in connection with this Agreement under any circumstances. Developer assumes all risk of incurring costs under this Agreement without any assurance that negotiations under this Agreement will result in any interest in the Site or right to develop the Site being conveyed or granted to Developer. 

 [§ 904] No Agreement

Developer acknowledges and agrees that no provision of this Agreement is an offer by County, nor an acceptance by County of any offer or proposal from Developer, for County to convey to Developer any interest in all or a portion of the Site, to grant any right to develop the Site, or to provide any financial or other assistance.


[§ 905] No Acquisition

Developer acknowledges and agrees that it has not acquired, nor will acquire, by virtue of the terms of this Agreement, any legal or equitable interest in the Site or any other real or personal property of County.

[§ 906] County Retains Full Discretion

Nothing contained in this Agreement shall constitute a waiver, amendment, promise, or agreement by County (or any of its departments or boards) as to the granting of any approval, permit, consent, or entitlement in the exercise of County's administrative, regulatory, or legislative capacity. Developer acknowledges and agrees that County will not be bound to any agreement or any course of action with respect to the Site or the proposed Development except after approval and execution of a DDA. Nothing in this Agreement limits the County Board’s discretion in any respect.

X.	LIMITATIONS ON REMEDIES FOR DEFAULT 

	[§ 1001] Rights and Remedies

Failure by either Party to perform according to the requirements of this Agreement shall be a default. If either Party defaults under this Agreement, the non-defaulting Party shall serve written notice of such default upon the defaulting Party. If the default is not cured within a reasonable time, but not more than 10 business days after receipt of such written notice, then (a) if the defaulting Party is County, Developer may terminate this Agreement. Except as specifically set forth in this Section 1001, neither party shall be liable to the other for damages under this Agreement, including incidental, consequential, or punitive damages, and County and Developer waive the right to specific performance as a remedy. Notwithstanding the foregoing sentence, this limitation of damages and remedies shall not apply to Developer’s obligations under Article IV – INDEMNIFICATION.

[§ 1002] General Release and Section 1542 Waiver

Developer and County acknowledge that they are aware of the meaning and legal effect of California Civil Code section 1542, which provides:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT,IF KNOWN BY HIM OR HER, WOULD  HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.”

_______________		
Developer Initials

_______________
County Initials


California Civil Code section 1542 notwithstanding, Developer and County intend to be bound by the limitation on remedies set forth in this Part X, and release any and all claims for damages against each other and their respective officers, officials, employees, consultants, or agents related to any breach of or default under this Agreement, whether or not any such released claims were known or unknown to Developer or County as of the date of this Agreement, except as otherwise specified in this Agreement. County and Developer each waive the benefits of California Civil Code section 1542 and all other statutes and judicial decisions (whether state or federal) of similar effect with regard to the limitations on damages and remedies and waivers of any such damages and remedies contained in this Part XI.

[§ 1003] Applicable Law/Venue

The laws of the State of California shall govern the interpretation and enforcement of this Agreement.

County and Developer acknowledge and agree that any legal actions taken in connection with or arising out of this Agreement must be instituted in the Superior Court of the County of San Diego, State of California, in any other appropriate court of that county, or in the United States District Court for the Southern District of California.

[§ 1004]  Waiver of Lis Pendens.

Developer waives any right to file a lis pendens against all or any portion of the Site with respect to the subject matter of this Agreement or any dispute or act arising from it. 

[§ 1005]  Nonliability of Officials and Employees

No member, official, employee, or contractor of County shall be personally liable to Developer in the event of any default or breach by County. 

No board member, officer, employee, or contractor of Developer shall be personally liable to County in the event of any default or breach by Developer. 


XI.	MISCELLANEOUS

[§ 1101] Counterparts

This Agreement may be executed in counterparts, each of which will constitute an original, and taken together will constitute one complete instrument. 

[§ 1102] Integration

This Agreement integrates all of its terms and conditions and supersedes all negotiations or previous agreements between the Parties with respect to the subject matter of this Agreement.

[§ 1103] Waivers; Amendments

All waivers, amendments, and modifications of the provisions of this Agreement must be in writing and signed by the appropriate authorities of the Party to be charged.

[§ 1104] Conflict of Interest

No member, official, or employee of County shall have any personal interest, direct or indirect, in this Agreement, nor shall any such member, official, or employee participate in any decision relating to the Agreement which affects his or her personal interests or the interests of any corporation, partnership, or association in which he or she is, directly or indirectly, interested. Developer warrants that it has not paid or given, and will not pay or give, directly or indirectly, any County employee or official, any money or other consideration at all, whether or not connected in any way with the subject matter of this Agreement. Further, Developer warrants that it has no knowledge of any direct or indirect financial interest of any County employee or official in Developer, directly or indirectly, or in any person or entity affiliated with Developer, or in any transaction in which Developer has been involved.

[§ 1105] No Assignment or Transfer

	Neither Party may transfer or assign any or all of its rights or obligations under this Agreement except with the prior written consent of the other Party. Any transfer or assignment without the prior written consent of the other Party is void. 

[§ 1106] No Third Party Beneficiaries

	This Agreement is made and entered into solely for the benefit of County and Developer, and not for the benefit, directly or indirectly, of any other person or entity. No other person or entity shall have any right or action under or by reason of this Agreement.

[§ 1107] Use of Information by County

If negotiations do not result in a DDA between County and Developer, and subject to the limitations set forth in Section 203 of this Agreement, County may use the Materials (excepting the Excluded Material) in any way deemed by County to be of benefit to the development or use of the Site.

[§ 1108]  County Approvals

Except as otherwise expressly provided in this Agreement, approvals requested or required of County under this Agreement may be granted by the written approval of the Director or the Director’s designee. County agrees to provide notice to Developer of the name of the Director’s designee, if any, on a timely basis. Notwithstanding the foregoing, the Director may, in his or her sole discretion, refer to the County Board any item requiring County approval; otherwise, for purposes of this Agreement, “County approval” means and refers to approval by the Director or the Director’s designee.

[SIGNATURES ON FOLLOWING PAGE]


County:						

County of San Diego,
a political subdivision of the state of California


Date:							By:						
								Marko Medved, P.E., CEM, Director
								Department of General Services

Approved as to form and legality:


By:					
	Inna Zazulevskaya
	Senior Deputy County Counsel


Developer:				            

Click or tap here to enter text.,
a Click or tap here to enter text.
						


Date:							By:						
							Name: Click or tap here to enter text.
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