NAVAL TRAINING CENTER (NTC) SAN DIEGO

A GIFT TO THE CITIZENS OF SAN DIEGO
PURPOSE OF THE STUDY

Initially the study focused on designated land uses in high noise impact areas. However, as the Grand Jury began reviewing NTC base reuse planning documents, the scope of the study expanded to look at other issues. The report addresses both general and some specific issues. The report is intended as a cautionary tale that the general public and the San Diego City Council should consider when future major land use opportunities are presented.

SUMMARY

The investigation of the NTC base reuse planning process identified some specific problems that should be avoided when future land use opportunities present themselves. The report discusses these problems in some detail.

A highlight of the report is presentation of information on the harmful effects of noise and the City of San Diego’s approval of K-12 schools in areas impacted by noise.

RECOMMENDATIONS

Based on what was learned, it is recommended that the San Diego City Council:

· Not allow new residential and school uses in noise impact areas;

· Give serious consideration to adverse health impacts when evaluating development and use proposals.

DISCUSSION

PART I: OVERVIEW

The Site

In accordance with the Defense Base Closure and Realignment Act of 1990, Public Law 101-510, and the Defense Base Closure and Realignment Commission recommendation, the Navy concluded all active military use of Naval Training Center (NTC) San Diego in April 1997. At the time of closure, NTC San Diego covered approximately 541 acres. The Navy determined 430 acres to be “surplus” to federal government needs and proposed to transfer this acreage to the City of San Diego in the year 2000 for reuse/redevelopment.

The Planning Process

In 1993 the Mayor established the NTC Reuse Committee, a 26-member citizens committee whose members were to work with City and Navy staff, consultants and the public to formulate recommendations to the City Council on the reuse of the site. The Committee was divided into six subcommittees: 

· Economic Development

· Education

· Environmental

· Homeless Assistance

· Park and Recreation

· Interim Use Review 

Most of the planning work was done by the subcommittees, with very little interaction among the subcommittees. The primary opportunity to consider the work of the various subcommittees was at large public meetings presided over by the Mayor, where each subcommittee presented a report of its work.

Public Comment

As for public input at the large public meetings presided over by the Mayor, the major concern voiced by the public was the fear that some of NTC would be used to house homeless people. At the start of the Reuse Planning process, this was a real possibility because the McKinney Act then in effect required that homeless service agencies be given priority on the reuse of the base buildings. The Mayor went to Washington and was instrumental in getting the Act amended to provide for an alternative way to assist homeless people. 

Ultimately, the Councilmember representing the district where NTC is located was able to negotiate an agreement with seven of the homeless service agencies whereby they would receive $7.5 million to provide housing for the homeless within his Council District, but not on the NTC site. This agreement was not signed until 1996. During the three years of the planning process, most of the comments of the public focused on the issue of not wanting the homeless on NTC. Other issues of concern were density and traffic congestion.

While City-wide and regional single-focus organizations also submitted written and oral comments on NTC proposals, most of the comments received came from people living in the nearby Point Loma area and the organizations that represented them. 

Naval Training Center Reuse Concept Plan

The NTC Reuse Committee started its work in 1993 and concluded it in 1996 with the presentation of the Naval Training Center Reuse Concept Plan. The Concept Plan was developed with consideration of the various constraints of the site and consisted of identification of various subareas with their respective “governing policies and priorities” and “uses.” Subsequently the City Council directed that environmental analysis be conducted in accordance with the California Environmental Quality Act (CEQA) and the National Environmental Policy Act (NEPA). [NEPA requirements—required for federal actions--are similar to those of CEQA.] The NTC Reuse Committee did not participate in this subsequent work.

Naval Training Center San Diego Reuse Plan

The City Council adopted the Reuse Plan in October 1998. This Plan, prepared by consultants, is subtitled “A Plan, Rationale, and Implementation Program for Reuse and Redevelopment of NTC.”

California Environmental Quality Act (CEQA)

CEQA requires identification and analysis of the environmental impacts of the proposed project and alternatives to the proposed project, including a “no-project” alternative. The Final Environmental Impact Report (FEIR) for the NTC Redevelopment Project (January 2000) considered four conceptual land use development alternatives (reuse alternatives): Entertainment Alternative, Low Traffic Alternative, High Traffic Alternative, and Minimal Airport Expansion Alternative.

Subsequently, a Mitigated Negative Declaration (MND) was prepared for the NTC Precise Plan and Local Coastal Plan and Related Entitlements. In the  Comments section to the MND there is a letter from STOP, Surfers Tired of Pollution, dated September 8, 2000, containing the following comment: 

“The City of San Diego has a unique opportunity. The land that was NTC can be developed with inadequate parking, increased traffic, unmitigated noise impacts, structures that exceed community standards for height, loss of historical structures, impacts to water quality, restricted views and loss of wetlands and biological resources or it can become a

place where the publics’ need for more open space and parkland can be realized. We respectfully request that an EIR be prepared to address a reasonable range of alternatives and to adequately analyze and mitigate the impacts to water quality.”

The staff response was: “The previous environmental documents prepared for the NTC project, which are clearly referenced in the MND and Initial Study, contained exhaustive analyses of project alternatives.”

The above statement shows the critical importance of the choices made when the NTC Redevelopment Project EIR was prepared and the Redevelopment Project was adopted. Subsequent NTC plans and projects have been given minimal environmental review because they are implementing the Redevelopment Project, whose environmental impacts had already been considered.

Overriding Considerations
CEQA requires that, where the decision of the public agency allows the occurrence of significant effects which are identified in the FEIR, but are not at least substantially mitigated, the agency shall state in writing the specific reasons to support its actions based on the Final EIR or other information in the record. The FEIR found that “the redevelopment activities associated with the NTC San Diego portion of the Project Area would result in significant unavoidable Project-specific and cumulative impacts to transportation and circulation.” 

To comply with CEQA, the City Council adopted a Statement of Overriding Considerations. The Statement includes the following:

· The City Council, having reviewed and considered the information contained in the Final EIS/EIR for the project and public record, finds that there are specific economic, social, and other considerations which make infeasible additional mitigation measures and project alternatives identified in the Final EIS/EIR. Significant project impacts related to land use and transportation/circulation would be mitigated but not to a level below significance. The range of project alternatives determined to be infeasible include the Entertainment Alternative, Minimal Airport Expansion Alternative, Low Traffic Alternative, High Traffic Alternative, No-Action Alternative, and Peninsula Community Planning Board Alternative.

· Policy inconsistencies with the Peninsula Community Plan for unmitigated traffic impacts cannot be mitigated to below a level of significance.

· The City Council, pursuant to CEQA and the CEQA Guidelines, having reviewed and considered the information contained in the Final EIS/EIR, the appendices to the Final EIS/EIR, and the Administrative Record, finds that specific overriding economic, legal, social, technological, or other benefits of the NTC Reuse Plan outweigh any and all significant effects that the project will have on the environment, and that on balance, the remaining significant effects are found acceptable given the following overriding considerations: [partial list]

· Amount and Type of Commercial, Civic, and Tourist Facilities in the Urban Core. This is the first truly mixed use community to be developed near downtown San Diego. It incorporates approximately 60 acres of commercial, 41 acres of residential, 41 acres of employment opportunities, 40 acres of civic, and 33 acres of educational uses.

· Amount and Type of Housing Opportunities. The NTC Reuse Plan proposes 350 market rate housing units that would be provided in a community where regional projections emphasize the need for new housing. These homes are being designed to complement and blend with the existing Point Loma neighborhood and integrate with 500 units of military family housing to be developed immediately adjacent to the market rate units. Of particular importance is that residential development on NTC is expected to directly support the commercial, civic, office, and recreational uses planned for the site.

· Amount and Type of Educational Facilities. More than 20 acres at NTC is designed for educational use with the expectation that many existing buildings will be reused for college level academic instruction.

NTC Precise Plan and Local Coastal Program
July 17, 2001, the City Council adopted a resolution approving the NTC Precise Plan and Local Coastal Program. August 7, 2001, the California Coastal Commission approved those documents, with certification effective September 17, 2001.  The NTC Precise Plan gives regulatory definition to the previously adopted NTC Reuse Plan.

The NTC Precise Plan divides the NTC property (361 gross acres) into ten functional use areas, expressed in gross acreage:

· Residential Use Area: 37 acres

· Educational Use Area: 22 acres

· Office/Research and Development Use Area: 23 acres

· Mixed Use Area: 107 acres

· Park/Open Space Area: 46 acres

· Boat Channel (water area): 54 acres

· Visitor Hotel Area: 21 acres

· Business Hotel Area: 16 acres

· Metropolitan Wastewater Department Area: 9 acres

· Regional Public Safety Training Institute Area: 26 acres

PART II: NOISE ISSUES

Lindbergh Field Noise Impact Areas

The project site is subject to high noise levels from both Lindbergh Field airport operations and vehicular traffic on Rosecrans. The Grand Jury chose to focus on aviation-related noise impacts.

NTC environmental documents address the noise impacts from Lindbergh Field. The documents include comments received from public agencies as well as the general public. Additional research focused on federal, state and local noise regulations.

The Grand Jury learned the following:

· Approximately 65% of the 430-acre NTC site lies in a noise impact area of 65 decibels (dB) or greater. An additional portion of the property lies between the 60 and 65dB noise contours.

· The standard for acceptable level of aircraft noise for persons living in the vicinity of airports is a community noise equivalent level (CNEL) of 65 dB or less.

· A Noise Impact Boundary is delineated at the 65 dB contour line.

· Incompatible uses within the Noise Impact Boundary are residences, schools, hospitals, and places of worship.

· California General Plan guidelines state: “The noise contours are to be ‘used as a guide for establishing a pattern of land uses…that minimizes the exposure of community residents to excessive noise.’”

· “Noise, especially aircraft noise, affects people and their activities in varied and complex ways. Three principal types of effects can be identified: physiological, behavioral, and subjective.”

· California Department of Transportation guidelines state: “For the purposes of airport land use compatibility planning, the Department’s advice is that CNEL 65 dB is not an appropriate criterion for new noise-sensitive development around most airports. At a minimum, communities should assess the suitability and feasibility of setting a lower standard for new residential and other noise-sensitive development.” [Emphasis added.]
· California Department of Transportation guidelines state: “Rather than accepting the use of sound insulation as a mitigation action, [the] primary objective should be to prevent development of land uses which are basically incompatible with the noise conditions.” [Empasis added.]
· “Avigation easements, although they provide a legal means of complying with state Airport Noise Regulations, are not truly remedial actions in that they do not physically change the noise environment.”  [Emphasis added.]
The NTC Reuse Plan adopted by the San Diego City Council places 350 new housing units in a noise impact area between CNEL 60 and 65 dB. The City requires that the interior noise level of these new homes not exceed 45 dB and that an avigation easement be required by the airport operator.

The NTC Reuse Plan adopted by the San Diego City Council designates for educational uses a noise impact area between CNEL 65 and 70 dB. The City requires that the interior noise level of the educational facilities not exceed 45 dB and that an avigation easement be required by the airport operator.

The San Diego City Council’s desire to develop the NTC site has resulted in the City allowing new uses on the site which do not comply with acceptable land use/noise compatibility guidelines. It is one thing to say that such uses already exist in noise impact areas in the nearby Point Loma area; those uses were established before airport noise became an issue. It is quite another matter for the City Council to knowingly choose to locate new uses in incompatible noise impact areas.

PART III: HEALTH, SAFETY, AND WELFARE

The legal basis for all planning and land use regulation is the “police power.” This power emanates from the Tenth Amendment to the United States Constitution and entitles states to take actions to protect the public’s health, safety, and welfare. In turn, the California Constitution grants the same power to cities and

counties, but limits the grant to the extent that local regulations may not conflict with state law.

While the scope of what cities may do under this power has expanded over time, cities should not ignore their primary duty to protect the public’s health and safety. In adopting the NTC Reuse Plan, the San Diego City Council paid scant attention to health and safety issues which were identified in the environmental documents. If more consideration had been paid to those issues, the NTC development options would have been much more limited.

A particularly egregious example is the handling of land uses in the airport noise impact area. The environmental documents identify the noise impact area, but address the noise issue as one of plan inconsistency, rather than one of health. If noise had been considered a health issue, it would have been more difficult to accept an avigation easement as sufficient mitigation for the noise impact.

PART IV: PLAN IMPLEMENTION

Since the San Diego City Council adopted the NTC Reuse Plan in October 1998, the Planning Commission and City Council have had the opportunity to consider development projects which would implement the Plan. Citizens writing and speaking against those projects have been met with the staff argument that their issues had already been addressed in the NTC Reuse Plan EIR and that the project being considered is consistent with the Plan adopted by the Council. Thus, specific project issues of concern to members of the public were deprived of new consideration because of the previous actions of the City Council.

During the term of the 2004-2005 Grand Jury, several implementing projects have been considered. This report will focus on three schools which were approved to use existing buildings in the subarea the Plan designated Educational Use: The Rock Academy and Church, Explorer Elementary Charter School, and High Tech High Communities Middle School.

At the time the Plan was adopted by the Council, it was envisaged that the buildings in the Educational Use area would be used for community college and other adult education programs. This did not occur. Instead the schools which have been approved serve K-12 children. This is a significant difference in terms of the potential harm that airport noise can cause.

Noise Contours and Single Noise Events

When the FEIR was adopted for the Plan, CEQA noise issues focused on CNEL noise contours. Subsequently, a California Appellate Court decided a noise case, Berkeley Keep Jets Over the Bay Committee v. Board of Port Commissioners of the City of Oakland (2001). The case involved the potential noise impacts of nighttime flights on residents living in a large geographic area. In its opinion, the Court included the following:

· The Legislature has declared in CEQA that "it is the policy of the state" to "[t]ake all action necessary to provide the people of this state with ... freedom from excessive noise." (§ 21001, subd. (b).) The Legislature has further declared that it is the state's policy to "[r]equire governmental agencies at all levels to consider qualitative factors as well as economic and technical factors ...." (§ 21001, subd. (g).) Thus, through CEQA, the public has a statutorily protected interest in quieter noise environments.

The Court concluded:

· We believe the potential noise impact of increased nighttime flights mandates further study. The Guidelines provide that the level of detail required in addressing particular impacts should be "in proportion to their severity and probability of occurrence." (Guidelines, § 15143.) Using this standard, the Port cannot simply ignore the CEQA standard of significance for assessing noise, the credible expert opinion calling for further evaluation of the impact of single event noise, and public concern over the noise created by increased nighttime flights. CEQA requires that the Port and the inquiring public obtain the technical information needed to assess whether the ADP [Airport Development Program] will merely inconvenience the Airport's nearby residents or damn them to a somnambulate-like existence. [Emphasis added.]

Based on the new case law, City of San Diego staff added a paragraph to the EIR Addendum for the Rock Academy and Church providing information on single noise events measured on three high travel days. The document downplays the significance of this information.

The Candidate Findings for The Rock Academy and Church, adopted by the Planning Commission, includes the following statement:

“The Redevelopment Agency has considered the various opinions related to assessment of single event noise impacts and concluded, consistent with EPA and CalTrans guidance, that the limitations on use of single event noise level data make it improper to utilize such data in the determination of significance of impacts under CEQA.”

Single noise event information was not provided to the City Council when the Council approved the use of Building 83 for Explorer Elementary Charter School and High Tech High Communities Middle School, even though the Council acted on that proposal after the Planning Commission had heard and acted on the Conditional Use Permit (CUP) for the Rock Academy and Church in Building 94.

Significance of Single Noise Events

Experts agree that continued exposure to noise above 85 dBA over time will cause hearing loss. According to the National Institute for Occupational Safety and Health, the maximum exposure time at 85 dBA is 8 hours. At 110 dBA, the maximum exposure time is one minute and 29 seconds.

The National Institute for Occupational Safety and Health website provides the following information showing how long it takes before a particular sound level becomes dangerous to the human ear:

· 85 dB: 8 hours

· 88 dB: 4 hours

· 91 dB: 2 hours

· 94 dB: 1 hour

· 97 dB: 30 min.

· 100 dB: 15 min.

· 103 dB: 7.5 min.

· 106 dB: less than 4 min.

· 109 dB: less than 2 min.

· 112 dB: less than one minute.

Examples of sounds at high decibel levels are: 

· 85 dB: handsaw

· 95 – 110 dB: motorcycle

· 95 dB: electric drill

· 100 dB: boom box

· 105 dB: snow blower

· 110 dB: power saw, leafblower, car horn.

Single noise events need to be understood in terms of Lindbergh Field operations. In 2003 annual aircraft operations (arrivals and departures) were 203,000, and expected to increase to 260,000 between 2015 and 2022.

Translated into a daily average, this means more than 556 flights per day in 2003, with an expected increase to more than 712 flights per day between 2015 and 2022.  Under normal conditions, aircraft take off over NTC, but do not land over NTC. As Lindbergh Field has a nighttime curfew, the majority of flights occur during the daytime and early evening hours. A conservative estimate, therefore, is that more than 200 flights per day will fly over the NTC schools during the period when children will be in class or participating in after school activities. This volume of traffic gives greater significance to the single noise events, as those events are repeated more than 200 times per day.

The Rock Academy and Church

The applicant for a CUP for The Rock Academy and Church proposed to renovate the existing 247,700 square foot Building 94 (formerly educational use) at Liberty Station (formerly the Naval Training Center) for use as a 212,415 square foot private school and church including a 3,500-seat sanctuary.

“Facility uses would include a private school for pre-school through Grade 12, a religious assembly auditorium, related office uses, cafeteria, bookstore, and associated ancillary uses typical for a church and school. Outdoor use areas would be provided adjacent to the school on the east and west sides of the building as an open turf field for uses typically associated with break times for school activities, a tot lot, outdoor cafeteria area, and an outdoor meditation area for the church….”

“The school would have an ultimate capacity of 2,000 students (1,400 students in pre-school through Grade 9, and 600 students in Grade 10 –12).”

From the EIR Addendum prepared for this project, the Grand Jury learned the following:

· Building 94 is within the 65 to 70 dB Community Noise Equivalent Level (CNEL). However, according to the noise contours of the Lindbergh Field Comprehensive Land Use Plan (CLUP) which refers to the 1990 Airport Influence Area, Building 94 is bisected by the 70 dB CNEL contour where approximately two-thirds of the building is within the 70-75 dB contour and approximately one-third is within the 65-70 dB contour.

· Current data from the Airport Authority (Year 2002) show the location of Building 94 at the boundary of the 65 dB CNEL contour where approximately half of the building is in the 60-65 dB CNEL and approximately half is within the 65-70 dB CNEL contour

· The City of San Diego Progress Guide and General Plan notes that land uses for schools are generally considered incompatible if the Annual CNEL is greater than 60 CNEL and incompatible for playgrounds if the Annual CNEL is greater than 65 CNEL.

· Single noise events were recorded at two stations equidistantly flanking Building 94: remote monitoring station (RMS) 7 and RMS 20. Data were selected for three of the highest travel days of airport operations for Lindbergh Field in 2003. The data for RMS 7 show that single event noise levels fluctuate between 80 and 110 dB with an average of about 90 to 95 dB. Data for station 20 show that single event noise levels fluctuate between 79 and 94 dB with a majority of events occurring around 85 dB. [Emphasis added.]

· The use of single event data is provided only for the purpose of disclosure of the potential noise impacts that could be experienced at the project site based on past data. For the purposes of CEQA, the determination of significance, whether based on the CLUP [Airport Comprehensive Land Use Plan] or on existing data, shows that use of the site for a school (including limited use of outdoor play areas), remains an incompatible land use as previously disclosed in the Redevelopment EIR. The EIR, however, concludes that the granting of the avigation easement is sufficient mitigation.

· An avigation easement permits use of the airspace above the surface of the subject property and recognizes potential imposition of noise, vibration, fumes, dust, fuel particles, discomfort, inconvenience, interference with the use and enjoyment, and any consequent reduction in market value of the subject property due directly or indirectly to operations of aircraft to and from Lindbergh Field.

· Conclusion: “This mitigation has been satisfied. Therefore, the impact remains significant, but mitigated.”

The Comments section of the EIR Addendum contains a letter from Save Our NTC, Inc. dated April 22, 2004, in which the following points are made:

“In regard to the Rock Church, items of continued concern include … the utilization of education buildings in the education core for the exclusive use of educating children for extended periods of time. Young children are considered sensitive receptors, more vulnerable to toxic contaminants and other environmental hazards than adults.

“During NTC planning, it was intimated to the general public that the education area would be utilized for a junior college or other adult training purposes. This type of usage would have enabled adults who are less susceptible to environmental contaminants to utilize the site. And, unlike children who are planned to spend up to 14 years full time at the site, adult usage would have been for far shorter periods.”

Staff did not consider the use of Building 94 by young children an issue, as permit conditions require that the building’s interior noise level be brought down to a CNEL of 45 dB or less.  The fact that the school’s outdoor play areas would be located in the 70-75 dB contour also was not considered an issue. Staff approved the CUP.

The staff decision was appealed to the Planning Commission by Save Our NTC, Inc. After several continuances, the Planning Commission heard the appeal August 26, 2004.

During the public hearing before the Planning Commission, the potential harmful effects of locating the school at this site were given a full hearing, including a strong warning by one of the Commissioners to the parents in the audience of the harm their children might experience. Speakers for the school said they were fully aware of all the environmental issues.  They spoke of the benefits that would be achieved by obtaining the use of the building for their program.

Based on comments made by Commissioners and information provided by staff, the Grand Jury determined that the Planning Commission felt obliged to approve the CUP because the proposed school was consistent with the educational use criteria of the NTC Precise Plan. The Rock Academy and Church CUP was approved.

Explorer Elementary Charter School and High Tech High Communities Middle School

November 30, 2004, the City Council acting as the Redevelopment Agency approved an amended Disposition and Development Agreement (DDA) giving fee title to NTC Building 83 to a partnership of two charter schools, Explorer Elementary Charter School and High Tech High Communities, Inc. Previously the Redevelopment Agency had approved a DDA between Explorer Elementary Charter School and Junior Achievement. Subsequently Junior Achievement had dissolved its partnership with Explorer Elementary Charter School and a new partnership was formed with High Tech High Communities, Inc. This necessitated returning to the Redevelopment Agency for approval of an amended DDA.

Although Building 83 is located near Building 94 (Rock Academy) and subject to many of the same environmental issues, there was no environmental document required for this amended DDA. (The staff report stressed the high quality educational programs of the two schools.) Opponents from the Peninsula community and Save Our NTC, Inc. spoke of the environmental problems with the site. The District Councilmember asked staff to respond, for the record. There was no discussion of single noise events.

Proponents spoke of the high quality educational programs of the two schools and their gratitude to the Council for being able to obtain Building 83 at no cost. The Council approved the DDA. 

Public Schools vs. Private and Charter Schools

California law does not allow new public schools to be located within a 65 dB CNEL contour. Rock Academy is a private school and not subject to such a constraint. Explorer Elementary and High Tech Communities are charter schools and not subject to such a constraint. The Grand Jury believes that all children should be protected from the harmful effects of high noise impact areas. There should not be different levels of protection depending on whether a child attends a public school, a charter school, or a private school. 

Avigation Easement
An avigation easement is an acknowledgement by a property owner that the property in question is subject to certain effects caused by airport operations. This acknowledgement protects the airport operator from being sued for causing those effects. The easement does not prevent those effects. 

In approving schools within the 65 dB CNEL of Lindbergh Field, the City Council accepted as a mitigation measure the requirement of an avigation easement even though the easement does not lower the noise impact.  The Grand Jury believes that children should not be subject to harmful noise impacts regardless of whether there is an avigation easement.

Statement of Overriding Considerations
CEQA allows the approval of a project with significant, unmitigated impacts when the governing body adopts a Statement of Overriding Considerations acknowledging the harmful effects but stating the project benefits outweigh those harmful effects. The Grand Jury believes that the benefits gained from allowing K-12 schools in noise impact areas do not outweigh the harmful effects the children will suffer from the noise.

PROCEDURES EMPLOYED

The Grand Jury’s investigation of NTC issues included the following:

· Met with City staff including NTC Redevelopment Agency staff. The purpose of the meeting was to gain a general understanding of the NTC base reuse planning process, environmental issues, and implementing actions.

· Reviewed NTC base reuse planning documents. See Appendix A for list of documents reviewed.

· Interviewed members of the public for historical perspective and to understand their concerns.

· Obtained a current Lindbergh Field noise contour map.

· Went to the San Diego County Regional Airport Authority to learn how Lindbergh Field noise is measured.

· Discussed and determined the scope of this Grand Jury report.

· Watched videotapes of Planning Commission and City Council hearings.

· Obtained additional noise information from Internet sources.

FACTS AND FINDINGS

Part I: Overview

Facts
· The Navy determined 430 acres of NTC to be “surplus” to federal government needs and proposed to transfer this acreage to the City of San Diego in the year 2000 for reuse/redevelopment.

· The Mayor established the NTC Reuse Committee, a 26-member citizens committee whose members were to work with City and Navy staff, consultants and the public to formulate recommendations to the City Council on the reuse of the site.

· The NTC Reuse Committee was subdivided into six subcommittees: Economic Development, Education, Environmental, Homeless Assistance, Park and Recreation, and Interim Use Review.

· The NTC Reuse Committee worked within the subcommittee framework established by the Mayor.

· The general public was provided opportunities to communicate concerns during meetings of the NTC Reuse Committee, meetings of the subcommittees, and by responding to draft environmental documents.

· The majority of people communicating their concerns were people who lived in Point Loma, the area immediately affected by proposed reuses.

· The major concern voiced by Point Loma residents was the fear that some of NTC would be used to house homeless people.

· Other concerns voiced by Point Loma residents related to density and traffic congestion.

· Also communicating their concerns were City-wide and regional single-focus organizations. 

Finding
· The general public did not play an active role in the planning process.

Facts
· In 1996 the NTC Reuse Committee completed its work with the presentation of the Naval Training Center Reuse Concept Plan. 

· The Concept Plan was developed with consideration of the various constraints of the site and consisted of identification of various subareas with their respective “governing policies and priorities” and “uses.” 

· With acceptance of the Concept Plan, the City Council directed the preparation of an environmental impact report (EIR). 

· The City Council adopted the NTC Reuse Plan prepared by consultants (October 1998).

· The Final Environmental Impact Report (FEIR) for the NTC Redevelopment Project (January 2000) considered four conceptual land use development alternatives (reuse alternatives): Entertainment Alternative, Low Traffic Alternative, High Traffic Alternative, and Minimal Airport Expansion Alternative.

· The City Council adopted the NTC Precise Plan and Local Coastal Program (July 2001).

· A Mitigated Negative Declaration (MND) was prepared for the NTC Precise Plan and Local Coastal Plan and Related Entitlements.

· Responding to the proposed MND, Surfers Tired of Pollution (STOP) requested that that an EIR be prepared to address a reasonable range of alternatives including a place where the public’s need for more open space and parkland can be realized.

· The staff response was: “The previous environmental documents prepared for the NTC project, which are clearly referenced in the MND and Initial Study, contained exhaustive analyses of project alternatives.”

Finding
· The San Diego City Council’s actions adopting the NTC Reuse Plan and certifying the FEIR foreclosed any opportunity to consider other alternatives for the NTC site.

Facts
· The NTC Reuse Plan FEIR found that the project would result in significant unavoidable project-specific and cumulative impacts to transportation and circulation.

· The City Council adopted a Statement of Overriding Considerations finding that specific overriding economic, legal, social, technological, or other benefits of the NTC Reuse Plan outweigh any and all significant effects that the project will have on the environment, and that on balance, the remaining significant effects are found acceptable given overriding considerations.

· The considerations cited included: (1) the amount and type of commercial, civic, and tourist facilities in the urban core, (2) the amount and type of housing opportunities, and (3) the amount and type of educational facilities.

Finding

· The Statement of Overriding Considerations is a justification for development.

Part II: Noise Issues
Facts
· Approximately 65% of the 430-acre NTC property given to the City lies in a noise impact area of 65 dB or greater. An additional portion of the property lies between the 60 and 65 dB noise contours.

· California General Plan guidelines state: “The noise contours are to be ‘used as a guide for establishing a pattern of land uses…that minimizes the exposure of community residents to excessive noise.’”

· Incompatible uses within the noise impact boundary of 65 dB are residences, schools, hospitals, and places of worship.

· For the purposes of airport land use compatibility planning, CNEL 65 dB is not an appropriate criterion for new noise-sensitive development around most airports.

· California Department of Transportation guidelines state: “Rather than accepting the use of sound insulation as a mitigation action, [the] primary objective should be to prevent development of land uses which are basically incompatible with the noise conditions.”

· Avigation easements, although they provide a legal means of complying with state Airport Noise Regulations, are not truly remedial actions in that they do not physically change the noise environment.

· The NTC Reuse Plan adopted by the San Diego City Council places 350 new housing units in a noise impact area between CNEL 60 and 65 dB. The City requires that the interior noise level of these new homes not exceed 45 dB and that an avigation easement be required by the airport operator.

· The NTC Reuse Plan adopted by the San Diego City Council designates for educational uses a noise impact area between CNEL 65 and 70 dB. The City requires that the interior noise level of the educational facilities not exceed 45 dB and that an avigation easement be required by the airport operator. 

Finding
· The City Council’s desire to develop the NTC site has resulted in the City allowing new uses on the site which do not comply with acceptable land use/noise compatibility guidelines.

Part III: Health, Safety, and Welfare
Facts
· The legal basis for all planning and land use regulation is the “police power.” This power entitles state and local governments to take actions to protect the public’s health, safety, and welfare.
· The environmental documents prepared for the NTC Reuse Plan and implementing projects have identified significant adverse impacts from noise.

· The environmental documents identified the noise issue as one of plan inconsistency, rather than one of health.

· The environmental documents state that the noise impacts can be mitigated to a level below significance by requiring an avigation easement.

· Avigation easements do not physically change the noise environment.

Finding
· The decision to identify noise impacts as a plan inconsistency issue rather than a health issue made it easier for the public and decision makers to overlook the fact that the plan and implementing projects would cause harm to NTC residents and school children subjected to those noise impacts.

Part IV: Plan Implementation

Facts

· The California Legislature has declared it is the policy of the state to take all action necessary to provide the people of the state with freedom from excessive noise.

· CEQA Guidelines provide that the level of detail required in addressing particular impacts should be in proportion to their severity and probability of occurrence.

· Single noise event measurements for the Educational Use area show noise levels from 79 to 110 dB.

· Continued exposure to noise above 85 dB over time will cause hearing loss.

· For every 3 dBs over 85 dB, the permissible exposure time before possible damage can occur is cut in half.

· At 110 dB the maximum exposure time is one minute and 29 seconds.

· Under normal conditions more than 200 flights per day take off over the Educational Use area.

Finding

· Children attending schools in the Educational Use area are exposed to single noise events at harmful levels when they are in their school’s outdoor areas.

Facts

· The Rock Academy and Church project would renovate the existing 247,700 square foot Building 94 for use as a 212,415 square foot private school and church including a 3,500-seat sanctuary.

· Outdoor use areas would be provided adjacent to the school on the east and west sides of the building as an open turf field for uses typically associated with break times for school activities, a tot lot, outdoor cafeteria area, and an outdoor meditation area for the church.

· The school would have an ultimate capacity of 2,000 students (1,400 students in pre-school through Grade 9, and 600 students in Grade 10 –12).

Finding

· A large number of young children would attend the school and use the outdoor areas.

Facts

· The environmental document gives three different accounts of noise levels for Building 94: (1) It is within the 65 to 70 dB Community Noise Equivalent Level (CNEL), (2) it is bisected by the 70 dB CNEL contour where approximately two-thirds of the building is within the 70-75 dB contour and approximately one-third is within the 65-70 dB contour, and (3) it is at the boundary of the 65 dB CNEL contour where approximately half of the building is in the 60-65 dB CNEL and approximately half is within the 65-70 dB CNEL contour.

· Single noise events were recorded at two stations equidistantly flanking Building 94: remote monitoring station (RMS) 7 and RMS 20. Data were selected for three of the highest travel days of airport operations for Lindbergh Field in 2003. The data for RMS 7 show that single event noise levels fluctuate between 80 and 110 dB with an average of about 90 to 95 dB. Data for station 20 show that single event noise levels fluctuate between 79 and 94 dB with a majority of events occurring around 85 dB.

· The City of San Diego Progress Guide and General Plan notes that land uses for schools are generally considered incompatible if the Annual CNEL is greater than 60 CNEL and incompatible for playgrounds if the Annual CNEL is greater than 65 CNEL.

· The state would oppose the acquisition of a proposed public school site within 65 CNEL. 

· The Planning Commission read and heard testimony on noise and other environmental issues that would cause harm to children.

· The Planning Commission approved the permit for the Rock Academy because the use was consistent with the NTC Precise Plan.

Finding

· Children attending the Rock Academy will be exposed to single noise events at harmful levels when they are in their school’s outdoor areas.

Facts

· Explorer Elementary Charter School and High Tech High Communities Middle School asked the City Council to approve a Disposition and Development Agreement (DDA) which would give them fee title to Building 83 for K-12 school purposes.

· Building 83 is located near Building 94 (Rock Academy) and subject to the same single noise events as Building 94.

· The City Council was not provided any information on single noise events.

· The City Council approved the DDA for K-12 school use of Building 83. 

Finding
· Children attending Explorer Elementary Charter School and High Tech High Communities Middle School will be exposed to single noise events at harmful levels when they are in their school’s outdoor areas.

RECOMMENDATIONS

The Grand Jury recommends the San Diego City Council:

05-01:

Not allow new residential and school uses in noise impact areas.

05-02:
Give serious consideration to adverse health impacts when evaluating development and use proposals.

REQUIREMENTS AND INSTRUCTIONS

The California Penal Code §933(c) requires any public agency which the Grand Jury has reviewed, and about which it has issued a final report, to comment to the Presiding Judge of the Superior Court on the findings and recommendations pertaining to matters under the control of the agency.  Such comment shall be made no later than 90 days after the Grand Jury publishes its report (filed with the Clerk of the Court); except that in the case of a report containing findings and recommendations pertaining to a department or agency headed by an elected County official (e.g. District Attorney, Sheriff, etc.), such comment shall be within 60 days to the Presiding Judge with an information copy sent to the Board of Supervisors.

Furthermore, California Penal Code §933.05(a), (b), (c), details, as follows, the manner in which such comment(s) are to be made:

(a) As to each grand jury finding, the responding person or entity shall indicate one of the following:

(1) The respondent agrees with the finding

(2) The respondent disagrees wholly or partially with the finding, in which case the response shall specify the portion of the finding that is disputed and shall include an explanation of the reasons therefor.

(b) As to each grand jury recommendation, the responding person or entity shall report one of the following actions:

(1) The recommendation has been implemented, with a summary regarding the implemented action.

(2) The recommendation has not yet been implemented, but will be implemented in the future, with a time frame for implementation.

(3) The recommendation requires further analysis, with an explanation and the scope and parameters of an analysis or study, and a time frame for the matter to be prepared for discussion by the officer or head of the agency or department being investigated or reviewed, including the governing body of the public agency when applicable.  This time frame shall not exceed six months from the date of publication of the grand jury report.

(4) The recommendation will not be implemented because it is not warranted or is not reasonable, with an explanation therefor.

(c) If a finding or recommendation of the grand jury addresses budgetary or personnel matters of a county agency or department headed by an elected officer, both the agency or department head and the Board of Supervisors shall respond if requested by the grand jury, but the response of the Board of Supervisors shall address only those budgetary or personnel matters over which it has some decision making authority.  The response of the elected agency or department head shall address all aspects of the findings or recommendations affecting his or her agency or department.

Comments to the Presiding Judge of the Superior Court in compliance with the Penal Code §933.05 are required by the date indicated from:

RESPONDING AGENCY

RECOMMENDATIONS

DATE

San Diego City Council

05-01, 05-02



07/21/05

APPENDIX A

DOCUMENTS REVIEWED

Naval Training Center San Diego (NTC)
The following NTC planning documents were reviewed. They are listed in chronological order.

· Planning Commission Report to City Council: Naval Training Center Reuse Concept Plan (June 6, 1996)

· Naval Training Center Reuse Concept Plan – Part I, Education, Historic Core and Waterfront/Recreation Subareas (Manager’s Report No. P-96-149) (June 6, 1996)

· Attachment 3, Policies and Priorities for Base Reuse, Naval Training Center Reuse Committee, May 22, 1996, Revised
· Attachment 5, NTC Reuse Planning Committee Members

· Resolution Number 287491, A Resolution of the Council of the City of San Diego Directing Environmental Analysis of the Education, Historic Core, and Waterfront/Recreation Subareas of the Naval Training Center Reuse Concept Plan (June 10, 1996)
· Resolution Number 287661, A Resolution of the Council of the City of San Diego Directing Environmental Analysis for the Camp Nimitz and Residential Subareas of the NTC Reuse Concept Plan and Providing Direction With Respect to the Homeless Assistance Element of the NTC Reuse Concept Plan (R-97-137) (July 16, 1996)

· Resolution Number R-287949. A Resolution of the Council of the City of San Diego Directing Environmental Analysis for the Camp Nimitz Subarea of the NTC Reuse Concept Plan and Providing Direction With Respect to the Homeless Assistance Element of the NTC Reuse Concept Plan (R-97-455) (October 21, 1996)

· Disposal and Reuse of Certain Real Properties at Naval Training Center, San Diego, California, Final EIS/EIR (July 1998)

· Appendix H, Comments/Responses to Comments, Final EIS/EIR, Disposal and Reuse of Certain Real Properties at Naval Training Center San Diego (July 1998)

· Resolution Number R-290901, A Resolution of the City Council of the City of San Diego Certifying the Final Environmental Impact Statement/Environmental Impact Report for the Disposal and Reuse of Certain Real Properties at Naval Training Center, San Diego, California and Making Certain Findings Regarding the Environmental Impacts of the Proposed Reuse Plan, and Adopting a Mitigation Monitoring and Reporting Program, and a Statement of Overriding Considerations. (R-99-437 Rev.) (October 20, 1998)

· Naval Training Center San Diego Reuse Plan (adopted October 20, 1998)

· Letter from William J. Cassidy, Jr., Deputy Assistant Secretary of the Navy (Conversion and Redevelopment) enclosing the Department of the Navy’s Record of Decision for the Disposal and Reuse of Naval Training Center San Diego, which was issued on March 10, 1999

· Final Environmental Impact Report for the NTC Redevelopment Project (January 2000)

· City of San Diego Manager’s Report No. 00-134, RA-00-12, Disposition and Development Agreement for the Naval Training Center (NTC) Redevelopment Project (June 21, 2000)

· Mitigated Negative Declaration, LDR No. 99-1076. SCJ 2000081037, NTC Precise Plan and Local Coastal Plan & Related Entitlements... (September 14, 2000)

· City of San Diego Report to the Planning Commission No. P-00-175, Naval Training Center (NTC) Precise Plan/Local Coastal Program, Vesting Tentative Map, and Development Permits (September 22, 2000)

· California Coastal Commission Staff Recommendation on City of San Diego Major Local Coastal Program Amendment #6-2000(A) (Naval Training Center) (May 30, 2001)

· City of San Diego Manager’s Report No. 01-138 Revised (Page 1 – Fiscal Impact), Naval Training Center Local Coastal Program Amendment Land Use Plan and Implementation Plan (July 11, 2001)

· NTC Precise Plan and Local Coastal Program, adopted by the San Diego City Council on July 17, 2001 by Resolution No. R-295164. Approved by the California Coastal Commission on August 7, 2001, with certification effective September 17, 2001.

· City of San Diego Manager’s Report No. 01-246, Naval Training Center – Master Planned Development Permit/Coastal Development Permit No. 99-1076 (November 14, 2001)

· Addendum to an Environmental Impact Report, The Rock Academy and Church, Project Number 9113 (April 27,2004)

· Candidate Findings for The Rock Academy and Church
· City of San Diego Redevelopment Agency’s Report No. RA-04-44, Approval of the Explorer Elementary Charter School and High Tech High Communities, Inc. partnership as the Designated Institution to receive fee title to Building 83 according to the Terms of the Naval Training Center Disposition and Development Agreement (November 23, 2004)
Noise

Information on noise impacts was obtained from the following documents and various Internet sources:

· Title 21, Division of Aeronautics, Subchapter 6, Noise Standards

· Answers to Commonly Asked Questions Concerning Noise Standards for California Airports (Department of Transportation, Division of Aeronautics)

· California Code of Regulations, Title 21, Division 2.5, Chapter 2.1, School Site Evaluation Criteria (March 5, 2003)

· California Airport Land Use Planning Handbook (January 2002), Chapter 6, Measuring Airport Noise

· California Airport Land Use Planning Handbook (January 2002), Chapter 7, Establishing Airport Noise Compatibility Policies

· California Airport Land Use Planning Handbook (January 2002), Appendix H, Reference Documents

· Federal Aviation Regulations Part 150, Airport Noise Compatibility Planning.

· U.S. Environmental Protection Agency (EPA), Information on Levels of Environmental Noise Requisite to Protect Public Health and Welfare with an Adequate Margin of Safety. 

· California Building Code

· General Plan Guidelines

· Effects of Noise on People

· Establishing Cumulative Noise Exposure Criteria

· Map: 2003 Annual Contours, in Decibels, of Aircraft Community Noise Equivalent Level (CNEL), San Diego International Airport (Lindbergh Field)

APPENDIX B

ACRONYMS

ADP: Airport Development Plan

CalTrans: California Department of Transportation

CEQA: California Environmental Quality Act

CLUP: [Airport] Comprehensive Land Use Plan

CNEL: Community Noise Equivalent Level

CUP: Conditional Use Permit

dB: Decibels

DDA: Disposition and Development Agreement

EIR: Environmental Impact Report

EIS: Environmental Impact Statement

EPA: U. S. Environmental Protection Agency

FEIR: Final Environmental Impact Report

K-12: Kindergarten through 12th Grade

MND: Mitigated Negative Declaration

NEPA: National Environmental Policy Act

NTC: Naval Training Center

RMS: Remote Monitoring Station

APPENDIX C

DEFINITION OF TERMS

Conditional Use Permit (CUP): A Conditional Use Permit is a discretionary permit which allows a city or county to consider special uses which may be essential or desirable to a particular community, but which are not allowed as a matter of right within a zoning district, through a public hearing process.

Disposition and Development Agreement (DDA): A Disposition and Development Agreement is a contract of sale to a developer, which may include legally-binding controls over various aspects of development.
Environmental Impact Report (EIR): EIR or Environmental Impact Report means a detailed statement prepared under CEQA describing and analyzing the significant environmental effects of a project and discussing ways to mitigate or avoid the effects. The term EIR may mean either a draft or a final EIR depending on the context.
Environmental Impact Report Addendum: An addendum to a previously certified EIR where some changes or additions are necessary but the changes do not require the preparation of a subsequent EIR.
Environmental Impact Statement (EIS): EIS or Environmental Impact Statement means an environmental impact document prepared pursuant to the National Environmental Policy Act (NEPA). NEPA uses the term EIS in the place of the term EIR which is used in CEQA.
 
Initial Study: Initial Study means a preliminary analysis prepared by the Lead Agency to determine whether an EIR or a Negative Declaration must be prepared or to identify the significant environmental effects to be analyzed in an EIR.

Lead Agency: Lead Agency means the public agency, which has the principal responsibility for carrying out or approving a project. The Lead Agency will decide whether an EIR or Negative Declaration will be required for the project and will cause the document to be prepared.
Mitigated Negative Declaration (MND): Mitigated Negative Declaration means a Negative Declaration prepared for a project when the Initial Study has identified potentially significant effects on the environment, but (1) revisions in the project plans or proposals made by, or agreed to by, the applicant before the proposed Negative Declaration and Initial Study are released for public review would avoid the effects or mitigate the effects to a point where clearly no significant effect on the environment would occur, and (2) there is no substantial evidence in light of the whole record before the public agency that the project, as revised, may have a significant effect on the environment.
Negative Declaration: Negative Declaration means a written statement by the Lead Agency briefly describing the reasons that a proposed project, not exempt from CEQA, will not have a significant effect on the environment and therefore does not require the preparation of an EIR. 
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