THE BERM, REVISITED
SUMMARY

The 2003-2004 San Diego County Grand Jury issued a report entitled “Who Dropped the Berm?”  A review of the issue may be found in the prior report.

“Late in 2002, a country club decided to build the remaining 9 holes of their golf course on City land as required by their lease with the City of San Diego.  A grading plan and accompanying Engineering Permit were signed on April 22, 2003.  Work began almost immediately.  Within a few days, City inspectors observed and reported that large amounts of fill were being imported to the site.  This fill was used to construct a 5 to 6-foot high berm along the southern edge of the golf course.  The approved grading plan and Engineering Permit did not authorize import of fill to the site.  Nothing was done by the City to stop the activity for about six months.  A stop order was issued after the Development Services Department received a complaint.  Negotiations between the City and the country club resulted in modest changes to the grading that did not require the removal of any of the imported material.  As of the date of this report, the City has not granted final approval of the project.  Significant deficiencies in City procedures and project control were noted by the Grand Jury”.
 

Since the 2003-2004 Grand Jury report was issued on June 29, 2004 additional action has taken place.  On July 29, 2004 the country club was penalized $35,000 for violations of the Municipal Code.  The applicant had performed grading inconsistent with approved plans.  The penalty has not been collected.

PURPOSE OF THE STUDY

The Grand Jury undertook this investigation in order to:

· Follow-up on the 2003-2004 Grand Jury Final Report

· Investigate a complaint filed by a citizen of San Diego County

· Determine if a resolution had been reached on “The Berm” issue

· If unresolved, to determine a course of action

PROCEDURES EMPLOYED

The Grand Jury:

· Reviewed the 2003-2004 San Diego County Grand Jury Report “Who Dropped the Berm”

· Reviewed the City of San Diego’s response to the Grand Jury Report

· Examined copies of letters sent between the City of San Diego and the country club
· Held telephone conversations with employees from the City of San Diego’s Engineering and Capital Projects Department and the Development Services Department

· Reviewed the Municipal code for the City of San Diego

DISCUSSION
The 2005-2006 Grand Jury received a complaint from a citizen of San Diego County.  The individual was dissatisfied with the response received from the City of San Diego concerning the 2003-2004 Grand Jury Report “Who Dropped the Berm?”  This report was issued by the Grand Jury on June 29, 2004.  The response was received from the City of San Diego on October 14, 2004.

On July 9, 2004 the Development Services Department of the City of San Diego sent a letter to the country club.  The letter notified the country club of violations of the Municipal Code and assessed a penalty of $35,000.  The letter stated in part … “It is our conclusion the grading operation was inconsistent with the approved plans and that 151,800 cubic yards of undocumented soil placed on the project site was contrary to permit conditions.”

The City of San Diego Deputy Engineer finally received a written reply from the country club on January 17, 2006.  The three page document contained a proposed counter offer to settle the $35,000 penalty.  The country club contends that it had expended $87,000 in extra cost for grading, construction, and re-contouring “The Berm”.  They wished to use the extra cost as an offset to the $35,000 penalty for the Grading Code violation.

A response written by the San Diego Deputy City Engineer dated January 26, 2006 found the $87,000 expenditure was not a compelling factor.  This letter also noted that a meeting between city staff and a representative of the country club occurred on 

January 20, 2006.  At the meeting, the City reaffirmed the assessment of the grading violation penalty.

The Grand Jury was advised by City staff that a performance bond on the project, of $978,780 had not been released.  However, the Grand Jury was also informed that the fine can not be extracted from the bond.

The San Diego Municipal Code, Chapter 1, Article 2, Division 1, Section 12.0101 Declaration of Purpose states in part “Failure to comply with an administrative code enforcement action may require the City Attorney to file a judicial action to gain compliance.”

FACTS AND FINDINGS

Fact:  The City approved Grading Plans for the project mandated that there would not be any import of soil to the project site.  

Fact:  The country club violated the approved plans of April 22, 2003, by importing 151,800 cubic yards of soil.  The country club violated sections 121.0302(a) and 121.0312 of the San Diego Municipal Code.  The country club was assessed a penalty of $35,000 consistent with sections 121.0201, 121.0311, and 121.0312 of the San Diego Municipal Code.

Fact:  The country club contends it spent $87,000 in extra cost for grading, construction, and re-contouring “The Berm” and wished to use this cost as an offset to the $35,000 penalty for the Grading Code violation.

Fact:  The Development Services Department has failed to collect the penalty of $35,000 for “The Berm” violation.
Finding:  The City of San Diego should diligently pursue collection of unpaid penalties such as the $35,000 penalty assessed against the country club.

Fact:  The Municipal Code directs unresolved administrative code enforcement issues to the City Attorney.

Finding:  “The Berm” issue is an unresolved Administrative Code enforcement issue.

RECOMMENDATIONS
The San Diego County Grand Jury recommends that the Mayor of San Diego:

06-12:
proceed forthwith to direct penalty collection issues to the City 
Attorney in order to gain compliance in cases involving penalties that remain uncollected after a significant period of time.
REQUIREMENTS AND INSTRUCTIONS

The California Penal Code §933(c) requires any public agency which the Grand Jury has reviewed, and about which it has issued a final report, to comment to the Presiding Judge of the Superior Court on the findings and recommendations pertaining to matters under the control of the agency.  Such comment shall be made no later than 90 days after the Grand Jury publishes its report (filed with the Clerk of the Court); except that in the case of a report containing findings and recommendations pertaining to a department or agency headed by an elected County official (e.g. District Attorney, Sheriff, etc.), such comment shall be made within 60 days to the Presiding Judge with an information copy sent to the Board of Supervisors.

Furthermore, California Penal Code §933.05(a), (b), (c), details, as follows, the manner in which such comment(s) are to be made:

(a) As to each grand jury finding, the responding person or entity shall indicate one of the following:

(1) The respondent agrees with the finding

(2) The respondent disagrees wholly or partially with the finding, in which case the response shall specify the portion of the finding that is disputed and shall include an explanation of the reasons therefor.

(b) As to each grand jury recommendation, the responding person or entity shall report one of the following actions:

(1) The recommendation has been implemented, with a summary regarding the implemented action.

(2) The recommendation has not yet been implemented, but will be implemented in the future, with a time frame for implementation.

(3) The recommendation requires further analysis, with an explanation and the scope and parameters of an analysis or study, and a time frame for the matter to be prepared for discussion by the officer or head of the agency or department being investigated or reviewed, including the governing body of the public agency when applicable.  This time frame shall not exceed six months from the date of publication of the grand jury report.

(4) The recommendation will not be implemented because it is not warranted or is not reasonable, with an explanation therefor.

(c) If a finding or recommendation of the grand jury addresses budgetary or personnel matters of a county agency or department headed by an elected officer, both the agency or department head and the Board of Supervisors shall respond if requested by the grand jury, but the response of the Board of Supervisors shall address only those budgetary or personnel matters over which it has some decision making authority.  The response of the elected agency or department head shall address all aspects of the findings or recommendations affecting his or her agency or department.

Comments to the Presiding Judge of the Superior Court in compliance with the Penal Code §933.05 are required from the:
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 Mayor, City of San Diego
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� San Diego County Grand Jury 2003-2004 FINAL REPORT (June 29, 2004).
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